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Foreword
This edition of the North Carolina Clerk of Superior Court Procedures Manual updates the
edition published in 2003. This edition was made possible by the tireless efforts of Joan Brannon,
who led the revision effort until her final retirement from the School of Government in December
2010. It has been made far better by the help of a dedicated committee of clerks and AOC legal
counsel. The committee met monthly over a long period of time to share practical knowledge and
wise counsel about the subjects the manual covers.
The Procedures Manual is designed as a reference for clerks of superior court and their
assistants and deputies. While it is broad in scope, the book does not attempt to deal with all duties
of the clerk. Instead, it primarily sets out the law related to most judicial proceedings that clerks
conduct.
Discovery of errors and omissions and ideas for additions or improvements should be
brought to the attention of the School of Government. We sincerely thank the North Carolina
Administrative Office of the Courts for support of this project.
Ann M. Anderson
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OFFICE OF THE CLERK
I.

Introduction
A.

The responsibilities of the Clerk of Superior Court of North Carolina are
numerous and varied, requiring the exercise of discretion, familiarity with
North Carolina law and sound business practices.
1.

2.
B.

August 2012

The roles of the clerk include:
a)

Judge: see section II at page 10.5.

b)

Administrator: see section III at page 10.6.

c)

Record keeper: see section IV at page 10.6.

d)

Comptroller: see section V at page 10.9.

e)

Manager and Supervisor: see section VI at page 10.11.

The clerk also has certain miscellaneous responsibilities. See section
VII at page 10.13.

The office of the clerk is a constitutional office.
1.

The office of the Clerk of the Superior Court is created by the North
Carolina Constitution, which provides that there be a clerk of the
superior court for each county. [N.C. CONST. art. IV, § 9(3); G.S. §
7A-100(a)]

2.

The clerk is elected every four years by the qualified voters of the
county. [N.C. CONST. art. IV, § 9(3); G.S. § 7A-100(a)]

3.

The clerk is required to take an oath of office before entering on the
duties of his or her office. [G.S. § 7A-100(a)] See Oaths of Office,
Introduction, Chapter 14, for the text of the oaths and information on
oath-taking upon reelection.

4.

If the office becomes vacant other than by expiration of the term or if
the people fail to elect a clerk, the senior resident superior court
judge fills the vacancy by appointment until an election can be
regularly held. [N.C. CONST. art. IV, § 9(3); G.S. § 7A-100(a); G.S.
§ 163-115(a)]
a)

If a vacancy occurs during the period after the regular
election for clerk and before the deadline for filing a notice
of candidacy in the primary in a year when a regular election
is not being held to elect a clerk by expiration of term (the
mid-term election), the senior resident superior court judge
appoints a person to serve as clerk until the mid-term
election. [N.C. CONST. art. IV, § 9(3); G.S. § 163-115(a)]

b)

If the vacancy occurs after the deadline for filing a notice of
candidacy in the primary in a mid-term election year:

10.1
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(1)

The senior resident superior court judge appoints a
person to serve as clerk until the mid-term election.
[N.C. CONST. art. IV, § 9(3); G.S. § 163-115(a)]

(2)

The county executive committee of each political
party nominates a candidate whose name appears on
the general election ballot. [G.S. § 163-115(a)] The
candidate elected in the general election serves the
unexpired portion of the term of the person causing
the vacancy. [G.S. § 163-115(a)]

c)

If the vacancy occurs during the period after the mid-term
election and before the deadline for filing a notice of
candidacy in the primary in a year when a regular election is
being held to elect a clerk by expiration of term (the regular
election), the senior resident superior court judge appoints a
person to serve as clerk until the regular election to elect a
clerk is held. [N.C. CONST. art. IV, § 9(3); G.S. § 163115(a)]

d)

If the vacancy occurs after the deadline for filing notice of
candidacy in the primary in a regular election year:
(1)

The senior resident superior court judge appoints a
person to serve as clerk until the regular election to
elect a clerk is held. [N.C. CONST. art. IV, § 9(3);
G.S. § 163-115(a)]

(2)

When the vacating clerk is the nominee of a political
party for the office of clerk, the county executive
committee of the political party in which the
vacancy occurs nominates a replacement candidate
to stand for election in the regular election. [G.S. §
163-114]

5.

In case of death or resignation of the clerk, the senior resident
superior court judge, pending appointment of a successor clerk, may
appoint an acting clerk for a period of not longer than 30 days. [G.S.
§ 7A-100(a)]

6.

A clerk may be suspended or removed from office for willful
misconduct or mental or physical incapacity after proper notice and a
hearing. [G.S. § 7A-105]

The General Assembly is responsible for prescribing the jurisdiction and
powers of the clerk. [N.C. CONST. art. IV, § 12(3)]
1.

The clerk’s jurisdiction and powers as prescribed by the General
Assembly must be uniformly applicable in every county in the State.
[N.C. CONST. art. IV, § 12(3)]

2.

The clerk has no common law or equitable jurisdiction and has only
such jurisdiction as is given by statute. [Pruden v. Keemer, 262 N.C.
212, 136 S.E.2d 604 (1964).] In some limited cases, the court has
recognized the clerk’s inherent authority when it is clear that the
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clerk has jurisdiction over the subject matter. [See In re Estate of
Sturman, 93 N.C.App. 473, 378 S.E.2d 204 (1989) (clerk’s order
taxing guardian ad litem’s attorney fees to the estate as costs upheld,
even though no specific statute authorized act) and In re Miller, 72
N.C.App. 494, 325 S.E.2d 490 (1985) (clerk has inherent power to
set aside initial approval of surety bond for upset bid if subsequently
finds it to be defective).]
3.

D.

E.

The powers and duties of the clerk are determined by the legislature
and may be modified. [In re Barker, 210 N.C. 617, 188 S.E. 205
(1936).]

The clerk is a full time employee of the State. [G.S. § 7A-101(a)]
1.

The clerk’s salary is based on the population of the clerk’s county
and is the clerk’s sole official compensation. [G.S. § 7A-101(a), (b)]

2.

The county commissioners are to provide an office for the clerk in
the courthouse or another suitable place in the county seat. [G.S. §
7A-100(b)]

The clerk has assistant clerks, deputy clerks, and a head bookkeeper (who is
either an assistant clerk or a deputy clerk being paid as an assistant). [G.S. §
7A-102]
1.

Generally.
a)

The clerk is responsible for the acts of the clerk’s assistants
and deputies. [G.S. § 7A-102(b)]

b)

The clerk appoints assistants and deputies “to serve at the
clerk’s pleasure.” [G.S. § 7A-102(a)] See Liability of the
Clerk, Introduction, Chapter 13, and PERSONNEL
MANAGEMENT MANUAL – CLERKS OF SUPERIOR COURT
published by the AOC, for protections given at-will
employees from unlawful and unconstitutional employment
actions.

c)

Assistants and deputies are required to take an oath of office
before entering on the duties of their offices. [G.S. § 7A102(a)] See Oaths of Office, Introduction, Chapter 14, for
the text of their oaths and sample letters of appointment.
(1)

Upon a clerk’s reelection, it is customary for
assistants and deputies to be resworn at the
beginning of the new term but it is not necessary.

(2)

Upon election of a new clerk, if that clerk decides to
retain the assistants and deputies appointed by the
former clerk, those assistants and deputies should be
resworn at the beginning of the new term. If the
clerk does not reswear those assistants and deputies,
their actions in the new term in all likelihood would
be considered valid under the holdover provisions of
the North Carolina Constitution. [N.C. CONST., art.
10.3
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VI, § 10; G.S. § 128-7; Norfleet v. Staton, 73 N.C.
546 (1875).]

F.
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(3)

Upon appointment of a new clerk to fill a vacancy
in the office, if that clerk decides to retain the
assistants and deputies appointed by the former
clerk, those assistants and deputies should be
resworn. If the clerk does not reswear those
assistants and deputies, their actions in all likelihood
would be considered valid under the provisions cited
in subparagraph (2) above.

(4)

If a vacancy in the office of clerk is not immediately
filled, the assistants and deputies may continue to act
pursuant to their original appointments and
qualifications based on the rationale that they serve
the office of the clerk rather than the individual
clerk. See Oaths of Office, Introduction, Chapter 14,
for a table summarizing oath requirements for clerks,
assistants, and deputies after various events.

2.

Assistant clerks are authorized to perform all the duties and functions
of the office of the clerk. Any act of an assistant clerk is entitled to
the same faith and credit as that of the clerk. [G.S. § 7A-102(b)]

3.

Deputy clerks are empowered to perform ministerial acts. [G.S. §
7A-102(b)]
a)

A deputy clerk is authorized to perform any ministerial act
that the clerk is authorized and empowered to do, including
certifying the existence and correctness of any record in the
clerk’s office and taking the proofs and examinations of the
witnesses touching the execution of a will. [G.S. § 7A102(b)]

b)

A deputy clerk is authorized by the General Statutes to
perform certain acts that are not ministerial. For example, a
deputy clerk has the same power as the clerk:
(1)

With respect to the issuance of warrants and
acceptance of written appearances, waiver of trial
and pleas of guilty [G.S. § 7A-181(2)]; and

(2)

To fix conditions of release in accordance with
Chapter 15A, Article 26, Bail, and the same power
as the clerk to conduct an initial appearance in
accordance with Chapter 15A, Article 24, Initial
Appearance. [G.S. § 7A-181(3)]

(3)

Issue custody orders to initiate an involuntary
commitment. [G.S. § 122C-261]

The clerk and his or her assistants and deputies are prohibited from
practicing law. [G.S. § 84-2]
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II.

Clerk’s Judicial Responsibilities
A.

The clerk’s judicial authority makes the office unique. Unlike clerks of other
states, the clerk in North Carolina is a judge as well as a clerk. See Judicial
Responsibilities of the Clerk, Introduction, Chapter 12, for a more detailed
discussion.

B.

Summary of clerk’s jurisdiction.

C.

1.

As an ex officio judge of probate, the clerk has original, exclusive
jurisdiction for probate and administration of decedent’s estates,
administration of guardianships and trusts, and supervision of other
fiduciaries. [G.S. §§ 7A-240, -241, -247; G.S. §§ 28A-2-1; 28A-2-4;
G.S. § 36C-2-203 and following; G.S. § 7A-103(15)] “Ex officio”
refers to powers that may be exercised by an officer that are not
specifically conferred upon the officer but arise by virtue or because
of an office. [BLACK’S LAW DICTIONARY 657 (9th ed. 2009)]

2.

The clerk conducts incompetency proceedings, which may be with or
without a jury. [G.S. § 35A-1101 and following]

3.

The clerk conducts various special proceedings. [G.S. § 1-301.2(b)]
See Introduction to Special Proceedings, Special Proceedings,
Chapter 100 and section V in Judicial Responsibilities of the Clerk,
Introduction, Chapter 12.

4.

The clerk hears certain civil matters and matters of civil practice and
procedure. See section VI in Judicial Responsibilities of the Clerk,
Introduction, Chapter 12.

5.

The clerk has limited jurisdiction in criminal matters. See section VII
in Judicial Responsibilities of the Clerk, Introduction, Chapter 12.

The clerk and the General Court of Justice.
1.

The clerk is a judicial officer of the Superior Court Division when
exercising matters of probate, administration of estates for decedents,
minors and incompetents, administration of trusts, special
proceedings, and other matters within the jurisdiction of the superior
court. [G.S. § 7A-40]

2.

The clerk has and exercises all the judicial powers and duties in
respect of actions and proceedings in the district court of the clerk’s
county that are conferred upon the clerk by law. [G.S. § 7A-180(1)]

3.

The acts of the clerk are taken of the clerk’s own authority and in the
clerk’s name.
a)

Acts of the clerk stand as final acts of superior [or district]
court, unless modified or vacated on appeal. [Jones v.
Desern, 94 N.C. 32 (1886).]

b)

In all matters heard originally before the clerk, appeals lie to
a judge of superior court when the matter is properly within
the jurisdiction of the superior court division and to a judge
of district court when the matter is properly within the
10.5
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jurisdiction of the district court division. [G.S. § 7A-251; see
also G.S. §§ 1-301.1(b) for appeal of a clerk’s decision in a
civil action, 1-301.2(e) for appeal of special proceedings,
and 1-301.3(c) for appeal of estate matters.]
D.

III.

B.

10.6

1.

There are no regular sessions of court scheduled for the clerk.
“Court” as conducted by the clerk is a continuous session. There is
no set term or session.

2.

For convenience and because notice to parties is generally required,
many matters are prescheduled.

3.

The clerk is a court of very limited jurisdiction, having only such
jurisdiction as is given by statute. [Pruden v. Keemer, 262 N.C. 212,
136 S.E.2d 604 (1964).]

Administrative and Ministerial Responsibilities of the Clerk
A.

IV.

Nature of the judicial proceedings conducted by the clerk.

The clerk issues various types of civil summons including juvenile, special
proceedings, magistrate and others. [G.S. § 7A-255]
1.

A civil action is commenced by filing a complaint with the court.
Upon filing, the clerk enters the date of filing on the original
complaint. [G.S. § 1A-1, Rule 3(a)] The clerk must issue a summons,
set up a case file, and index the proceeding.

2.

Issuance of a summons is a ministerial act that may be done by a
deputy in the name of the clerk. [Beck v.Voncannon, 237 N.C. 707,
75 S.E.2d 895 (1953).] Since issuance is a ministerial act, the clerk is
not disqualified by a personal interest. [English v. Brigman, 225 N.C.
402, 35 S.E.2d 173 (1945).]

The clerk is authorized to issue subpoenas to compel the attendance of an instate witness and to compel the production of material documents. [G.S. §
1A-1, Rule 45; G.S. § 7A-103(1)] These subpoenas do not have to be issued
by the clerk. A judge, magistrate, or attorney may also issue a subpoena.

Clerk’s Responsibilities as Record Keeper
A.

This section sets out some of the clerk’s record keeping responsibilities.

B.

The clerk must maintain records, files, dockets, and indexes as prescribed by
the Administrative Office of the Courts. [G.S. § 7A-109(a)]
1.

The clerk is required to keep records of civil actions, special
proceedings, estates, criminal actions, juvenile actions, minutes of
the court, judgments, liens, lis pendens, and other records required
by law to be maintained. [G.S. § 7A-109(a)]

2.

The clerk maintains uniform consolidated records of all judicial
proceedings in the district and superior court divisions of the General
Court of Justice in the clerk’s county. [G.S. § 7A-180(3)]

OFFICE OF THE CLERK
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D.

E.

3.

The clerk maintains the original records of all civil actions and
proceedings instituted in the General Court of Justice. [G.S. § 7A255]

4.

The clerk must maintain a separate index of medical malpractice
actions as prescribed by the Administrative Office of the Courts.
[G.S. § 1A-1, Rule 3(b)]

5.

The clerk must maintain a separate index of defendants found
incapable of proceeding in a criminal action under G.S. § 15A-1002
and submit it to the senior resident superior court judge at least twice
a year. [G.S. § 15A-1005]

The clerk maintains a judgment docket.
1.

The clerk must docket every judgment of superior or district court
that affects the title to real property or requires in whole or in part the
payment of money. [G.S. § 1-233] See Docketing, Crediting and
Canceling Judgments, Civil Procedures, Chapter 32.

2.

The clerk issues writs of execution. See Writs of Execution, Civil
Procedures, Chapter 38.

3.

The clerk enters payments [G.S. § 1-239], cancellation of judgments
discharged through bankruptcy [G.S. § 1-245], and assignments of
judgments [G.S. § 1-246] on the judgment docket.

The clerk enters other orders on the judgment docket.
1.

The clerk is required to enter on the judgment docket an order
suspending or revoking an individual’s real estate license upon
receipt of a certified copy of a final order from the North Carolina
Real Estate Commission. [G.S. § 93A-6(a), (h); see also Rule of
Recordkeeping 14.2.A.]

2.

The clerk is required to docket and index a certification by the
Employment Security Commission seeking to collect unreturned
overpayments, allowing the certification to be enforced as any other
judgment. [G.S. § 96-18(g)(3)b]

3.

The clerk is required to enter on the judgment docket the names of
all parties to attorney disbarments or disability to practice, except
those filed as a SPC case, which are confidential and shall not be
entered on the docket record. [Rule of Recordkeeping 14.2.A]

In addition to maintaining court records, the clerk’s office functions as a
central repository for the county.
1.

The clerk is required to keep safely in the clerk’s office any acts of
the General Assembly, appellate division reports or other public
documents transmitted or deposited for the use of the county or the
State. [G.S. § 14-241]

2.

The clerk is officially responsible for appellate division reports
furnished to the clerk by the State. Lending of the reports is
prohibited. [G.S. § 147-51]
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3.

The clerk is required to furnish to each judge presiding over a
criminal court a report listing the name, reason for and period of
confinement, and, when appropriate, charge or charges, amount of
bail and conditions of release, and next scheduled court appearance
of each person listed on the most recent report filed under the
provisions of G.S. § 153A-229. [G.S. § 7A-109.1(a)] The person
having administrative control of a local confinement facility is to
furnish the clerk with the information necessary for the clerk to
prepare the report. [G.S. § 153A-229]

4.

The clerk records pardons and commutations. [G.S. § 147-25]

5.

The clerk receives drivers licenses required to be surrendered and
notifies DMV. [G.S. § 20-24(a)]
a)

F.
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Surrender of an out-of-state license is not required. [40 N.C.
Atty. Gen. Op. 420 (1969) (interpreting former version of
G.S. § 20-24(a)).]

The clerk receives and transmits information required or helpful to other
departments or agencies.
1.

The clerk delivers signed commitment to sheriff within 48 hours of
the issuance of the sentence in district court and within 72 hours of
the issuance of the sentence in superior court. [G.S. § 7A-109.3]

2.

The clerk is to attach to each prisoner’s commitment certain
information as prescribed by the Post-Release Supervision and
Parole Commission. [G.S. § 148-59] In practice this statute has been
supplanted by the ability of the Division of Adult Correction to
acquire the information from electronic sources.

3.

The clerk provides forms and expunges records when ordered by the
court. [G.S. Ch. 15A, Art. 5]

4.

The clerk transmits to the sheriff and other law enforcement officials
certified copies of any order for expunction of records adjudicating a
juvenile delinquent or undisciplined. [G.S. § 7B-3200(e) and (h)]
The clerk, after each term of court, must file with the AOC the
names of those persons granted an expunction. [G.S. § 7B-3200(i)]

5.

The clerk is to provide the Secretary of Revenue with the names and
addresses of all attorneys practicing law in the clerk’s county. [G.S.
§ 7A-110]

6.

The clerk is required to certify and send to the secretary-treasurer of
the North Carolina State Bar any order or judgment in which a
member of the North Carolina State Bar is convicted of any criminal
offense, disciplined, found to be in contempt of court or adjudicated
incompetent. [G.S. § 84-36.1]

7.

The clerk is required to notify the State Bar when a show cause order
is issued to an attorney acting as a fiduciary or co-fiduciary for
failure to file an inventory or accounting. The clerk is also required
to notify the State Bar of any second or subsequent notice or other
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written communication to file an inventory, annual or final account.
[Rule of Recordkeeping 6.12]

G.

V.

8.

The clerk must send a monthly report to the State Registrar of each
divorce and annulment granted during the preceding month. [G.S. §
130A-111; Rule of Recordkeeping 3.11(F)]

9.

The clerk must notify the Commissioner of DMV when a person is
adjudicated incompetent or is involuntarily committed for the
treatment of alcoholism or drug addiction. [G.S. § 20-17.1(b)]

10.

The clerk notifies DMV of certain convictions, court ordered drivers
license revocations, and PJCs involving an alleged violation of a law
regulating the operation of a vehicle. [G.S. § 20-24(b)]

11.

Under the Motor Vehicle Safety and Financial Responsibility Act,
G.S. § 20-279.1 and following, whenever a person fails within 60
days to satisfy a judgment, the clerk, upon written request of the
judgment creditor or attorney, must forward a certified copy of the
judgment to the DMV Commissioner, who is then authorized to
suspend the judgment debtors’ license. [G.S. § 20-279.12]
“Judgment” is defined as any judgment which shall have become
final by expiration without appeal of the time within which an appeal
might have been perfected, or by final affirmation on appeal,
rendered by a court of competent jurisdiction of any state or of the
United States, upon a cause of action arising out of the ownership,
maintenance or use of any motor vehicle, for damages, including
damages for care and loss of services, because of bodily injury to or
death of any person, or for damages because of injury to or
destruction of property, including the loss of use thereof, or upon a
cause of action on an agreement of settlement for such damages.
[G.S. § 20-279.1(3)]

12.

Upon a change of venue, the clerk transmits a transcript of the record
of the case. [G.S. § 1-87; Rule of Recordkeeping 3.9]

13.

The clerk notifies the State Registrar of Vital Statistics when a
judgment of paternity is entered. [G.S. § 130A-119]

14.

The clerk sends to the State Registrar of Vital Statistics a copy of any
order rescinding a written affidavit of parentage. [G.S. § 110-132(a)]

The clerk has many miscellaneous record keeping duties, including without
limitation, school bonds, election records, local rules of court, oaths in
general, and other documents filed as registrations. [See Rules of
Recordkeeping generally and Rule of Recordkeeping 16.1]

Clerk’s Responsibilities as Comptroller
A.

The clerk is required to receive, administer, invest and disburse sums of
money.
1.

The Administrative Office of the Courts is to establish procedures
for the receipt, deposit, protection, investment, and disbursement of
all funds coming into the hands of the clerk. [G.S. § 7A-108]
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2.

B.
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One of the duties of the Director of the Administrative Office of the
Courts is to prescribe uniform administrative and business methods,
systems, forms and records to be used by clerks. [G.S. § 7A-343(3)]

Receipt of money. The clerk should not refuse to accept money when
directed to do so by a statute or court order. Conversely, the clerk should
refuse to accept money when not authorized to do so by a statute or court
order. This is quite important, particularly for new clerks. For potential
liability of a clerk when receiving, investing and disbursing funds, see
Liability of the Clerk, Introduction, Chapter 13.
1.

The clerk is specifically authorized to receive, administer and
disburse specified insurance or other moneys for minors and
incapacitated adults. [G.S. § 7A-111] See Clerk’s Administration of
Funds Owed to Minors and Incapacitated Adults, Estates,
Guardianships and Trusts, Chapter 88.

2.

The clerk may receive large sums of money as cash bonds. [See G.S.
§ 58-75-1, which allows deposit of cash as the security for the
written undertaking.]

3.

The clerk may receive large sums of money in payment of
judgments. [See G.S. § 1-239(a)(1), which provides for payment of a
judgment by delivery of cash or check to the clerk.]

4.

The clerk receives proceeds of an execution sale from the sheriff.
[G.S. § 1-339.70(a)]

5.

The clerk is specifically authorized to receive sums of money not
less than $5,000, the income from which is to be used for the upkeep
of abandoned or neglected graves or cemeteries. [G.S. § 65-91]

6.

The clerk may receive funds when a guardian is removed until a
successor is appointed. [G.S. § 35A-1294(b)]

7.

The clerk may receive the balance of a preneed funeral fund
exceeding $100 when the balance is payable to the estate and there
has been no representative of the estate appointed or when the
balance is not payable to the estate. [G.S. § 90-210.64(d)]

8.

The clerk may receive surplus funds from foreclosures [G.S. § 4521.31], tax foreclosures [G.S. § 105-374(q)], and storage and repair
liens [G.S. § 44A-5]. This does not apply to a special proceeding to
enforce a motor vehicle lien where the surplus immediately escheats.
[G.S. § 44A-4(b)(1)]

9.

The clerk may receive funds in a decedent’s estate from several
sources, including refunds due the decedent or renunciations by
heirs.

10.

The clerk may receive funds in criminal cases, including fines, costs,
forfeitures, restitution and supervision fees.

11.

The clerk may receive funds as ordered by the judge.
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12.
C.

The clerk may receive disputed moneys held by a real estate broker.
[G.S. § 93A-12]

Investment of money received. [G.S. § 7A-112]
1.

The clerk is required to invest within 60 days of receipt when money
in a single account exceeds $2,000 and it can reasonably be expected
that the money will remain on deposit with the clerk for more than 6
months. [G.S. § 7A-112(b)]
a)

2.

Investment decisions are in the discretion of the clerk subject to the
limitations of G.S. § 7A-112 setting out appropriate securities. [G.S.
§ 7A-112(a)]

3.

It is a Class 1 misdemeanor for a clerk to invest money received by
the clerk except as authorized by G.S. § 7A-112. [G.S. § 7A-112(d)]

4.

The clerk may be liable for a failure to invest if the clerk is required
to invest but does not.
a)

VI.

This statute does not apply to cash bonds (regardless of
the purpose) or money to be disbursed to governmental
units.

Damages for a failure to invest would be the difference
between checking account interest and CD interest. See
Liability of the Clerk, Introduction, Chapter 13.

D.

Deposit of money not invested. [G.S. § 7A-112.1] The clerk is to deposit any
funds received by the clerk, except funds invested pursuant to G.S. § 7A-112,
in an interest-bearing checking account at the maximum feasible interest rate
available taking into consideration prevailing interest rates and the checking
account services provided. [G.S. § 7A-112.1]

E.

State Auditor oversight and inspection.
1.

The operations of the clerks are subject to the oversight of the State
Auditor. [G.S. § 7A-108]

2.

The State Auditor is authorized to inspect the clerk’s records to
insure compliance by the clerk with G.S. § 7A-112 on investment of
funds. [G.S. § 7A-112(c)]

3.

The State Auditor conducts an audit of receipts, disbursements and
fiscal transactions of each clerk who leaves office.

Clerk’s Responsibilities as Manager and Supervisor
A.

The clerk is responsible for managing the overall operations of the clerk’s
office and for supervising employees.
1.

The employees of the clerk’s office generally serve at the clerk’s
pleasure under the legal doctrine of employment-at-will. While the
clerk has broad discretion with respect to at-will employees, the
United States and North Carolina constitutions, as well as state and
federal statutes, protect at-will employees from unlawful and
unconstitutional employment actions.
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2.

B.

The clerk also supervises magistrates with respect to dockets, accounts and
other records as prescribed by the AOC. [G.S. § 7A-175]

C.

Suggestions for new clerks.

D.
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For more on the protections and obligations arising from the
constitutions and statutes, see Liability of the Clerk, Introduction,
Chapter 13, and PERSONNEL MANAGEMENT MANUAL – CLERKS OF
SUPERIOR COURT published by the AOC.

1.

Read G.S. § 7A, Article 12, titled “Clerk of Superior Court.”

2.

Prepare your oath of office and oaths for your staff in preparation for
swearing in on the first day. Make arrangements for a judge to
administer your oath and the oaths of your staff, if you will not be
administering them.

3.

Understand that you are not expected to know it all. Do not hesitate
to say that you do not know an answer.

4.

Learn and understand the responsibilities of each employee in the
office. Assess over time operations in the different divisions. A
questionnaire that may be helpful is attached as Appendix I.

5.

Try to keep as many employees as you can. Their knowledge and
experience can make your job easier.

6.

Always feel free to call other clerks when you need help.

Suggestions for clerks generally.
1.

Be consistent, be positive, and be respectful.

2.

Insist that employees be courteous and respectful to the public and to
each other. Encourage employees to contact the clerk if they are
unable to resolve a situation in a courteous or professional manner.

3.

Encourage employees to follow the chain of command.

4.

Meet with staff on a regular basis, at least once a month. Establish an
open door policy so that employees will feel comfortable discussing
issues with you, keeping in mind the need to maintain the integrity of
the chain of command.

5.

Encourage suggestions and let employees know the outcome or
result of their suggestions.

6.

Encourage employees to take advantage of training opportunities.

7.

Encourage employees to document, document, document. “If it’s
not in writing, it did not happen.”

8.

Keep employees informed. Open communication results in a better
work environment.

9.

Try to match work to demand. Assess staffing regularly.

10.

Always feel free to call other clerks when you need help.
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VII.

Clerk’s Miscellaneous Responsibilities
A.

B.

The clerk makes certain appointments.
1.

The clerk nominates magistrates. [N.C. CONST. art. IV, § 10; G.S. §
7A-171(b)]

2.

The clerk fills a vacancy on the county board of commissioners when
the board itself does not fill it. [G.S. §§ 153A-27; 153A-27.1]

3.

The clerk appoints a public administrator and a public guardian.
[G.S. §§ 28A-12-1; 35A-1270]

4.

The clerk appoints 1 of the 3 members of the jury commission. [G.S.
§ 9-1] See Clerk’s Responsibilities to the Jury Commission,
Courtroom Procedures, Chapter 53.

The clerk has other miscellaneous responsibilities.
1.

The clerk draws panels of jurors and provides clerical or other
personnel assistance to the jury commission (unless there is a trial
court administrator.) [G.S. §§ 9-1 and -5]

2.

The clerk administers oaths to certain officials and to jurors and
witnesses. [G.S. § 11-7.1] See Oaths of Office, Introduction, Chapter
14, and Courtroom Oaths, Courtroom Procedures, Chapter 51.

3.

Notices of appeal are filed with the clerk. [N.C.R.App.P. 3(a)]

4.

The clerk is the custodian of evidence in criminal and civil trials.
[Sup. and Dist. Ct. R. 14] (Superior and District Court Rules are set
out in a separate unnumbered volume of the general statutes titled
“Annotated Rules of North Carolina.”) See Clerk’s Handling of
Evidence, Courtroom Procedures, Chapter 52.

5.

The clerk furnishes the chair of the county commissioners with a list
of licensed surety companies that have provided the bond for an
officer of the county and whether the license of any of those
companies has been revoked. [G.S. § 58-73-10]

6.

When process must be served or executed on the sheriff and there is
no county coroner, the clerk is authorized to serve or execute such
process or may designate a person to act in the clerk’s stead. [G.S. §
162-16]

7.

The clerk may act as a notary public by virtue of the office and may
certify notarial acts by seal only. Assistant and deputy clerks may not
perform notarial acts except for administering oaths and affirmations
and taking verifications or proofs unless they have completed a
course of study. [G.S. § 10B-21]

8.

The clerk is authorized to prove or acknowledge any instrument
required or allowed by law to be registered in the office of the
Register of Deeds. [G.S. § 47-1]

9.

The clerk may acknowledge written support agreements executed by
a responsible parent. [G.S. § 110-133]
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10.

When a court reporter is not provided for a civil trial in district court,
the clerk is to operate an electronic or mechanical device and
preserve the record produced. [G.S. § 7A-198(c)]

11.

The clerk can take affidavits for verification of pleadings. [G.S. § 1148]

12.

When a court decree dissolves a corporation, the clerk sends a
certified copy of the order to the Secretary of State. [G.S. § 55-1433(a)]

13.

The clerk receives notification from a mental health facility of the
escape of a committed patient and his or her subsequent return. [G.S.
§ 122C-205(d)]

14.

The clerk can compel an accounting by magistrates and compel the
return to the clerk by the person having possession thereof, of all
money, records, papers, dockets and books held by a magistrate.
[G.S. § 7A-103(12)]
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APPENDIX I
QUESTIONNAIRE TO ASSIST CLERK IN UNDERSTANDING JOBS IN
THE OFFICE *
1. To whom do you report?

2. Do you supervise anyone?

3. If you have a question about the applicability of a rule, procedure, or form to a given
situation, to whom do you go for help?

4. For what tasks are you responsible?

5. Is there anyone else trained to do your work? If so, who?

6. Are you trained to do anyone else’s work? If so, whose?

7. What work do you share with others?

8. Do you use a computer? If so, what percentage of the time? What percentage of that time is
used for inquiry versus data entry?

*Prepared by Miriam Saxon and Basil McVey of the Administrative Office of the Courts.
10.15

OFFICE OF THE CLERK
9. At the end of the workday are you current? If not, what tasks typically remain undone?

10. What are the biggest obstacles to getting your work done?

11. What suggestions do you have for improving the way we currently do business?

(FOR SUPERVISORS ONLY)
1. Whom do you supervise?

2. Which of the following applies to you?
______ Approve leave
______ Participate in hiring and personnel actions
______Organize work and assign tasks
______Monitor work and redistribute, as necessary
______Sign for clerk (statutory assistant)
3. Do you train employees on new rules, requirements, statutory changes, systems, etc.?

4. Other responsibilities:
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APPENDIX II
WHAT THE CLERK OF SUPERIOR COURT DOES
The clerk, as a judicial officer of the
superior court, has judicial responsibilities
in the following areas:
—Probate of wills, administration of
decedents’ estates, estate proceedings. G.S.
7A-240, -241; G.S. 28A-2-1; G.S. 28A-2-4.
—Incompetency proceedings. G.S. Ch. 35A.
—Guardianships. G.S. 35A-1203.
—Trust proceedings. G.S. Ch. 36C.
—Settlement of partnership affairs of
surviving partners. G.S. Ch. 59, Art. 3.
—Administration of small estates. G.S. Ch.
28A, Art. 25.
—Summary administration. G.S. 28A-28-1.
—Temporary estate administration by
collectors. G.S. Ch. 28A, Art. 11.
—Special proceedings (more than 40 different
proceedings). G.S. 1-3.
—Attorneys-in-fact (i.e., persons with power
of attorney). G.S. 32A-11.
—Writs of execution. G.S. 1-305.
—Attachment and garnishment. G.S. Ch. 1,
Art. 35.
—Arrest and bail. G.S. 1-411.
—Supplemental proceedings. G.S. Ch. 1, Art.
31.
—Claim and delivery. G.S. 1-474.
—Setting aside exemptions. G.S. 1C-1601.
—Foreclosure under power of sale. G.S. Ch.
45, Art. 2A.
—Summary remedy of surety against
principal. G.S. 26-3.
—Judicial sales. G.S. 1-339.1.
—Foreclosure of tax liens. G.S. 105-374.
—Voluntary dismissals. G.S. 1-209; G.S. 1A1, Rule 41(a).
—Consent judgments. G.S. 1-209(2).
—Default judgments. G.S. 1-209(4); G.S. 1A1, Rule 55.
—Confessions of judgment. G.S. 1A-1, Rule
68.1.
—All questions of practice and procedure and
all other matters over which jurisdiction is
given to superior court, except when a judge
or a regular session is referred to. G.S. 1-13.
—Any power or duty conferred on the
superior court by statute (“court” means the
clerk of superior court unless otherwise

specifically stated or reference is made to
a regular session). G.S. 1-7.
—Punishes criminal contempt and holds
persons in civil contempt. G.S. 7A-103(7).
Written appearances, waiver of trial or
hearing, and pleas of guilty in certain
traffic offenses, hunting, fishing, and
boating violations, and alcohol beverage
control offenses. G.S. 7A-180(4).
—Issue warrants of arrest valid throughout
state, search warrants valid in the county.
G.S. 7A-180(5).
—Initial appearance and pretrial release. G.S.
7A-180(6); G.S. Ch. 15A, Art. 24, Art. 26.
—Execution of bond forfeitures. G.S. 15A544.1.
—First appearances when the judge is not
available. G.S. 15A-601(e).
—Determinations of indigency. G.S. 7A452(c)(1).
—Written appearances, waivers of trial, pleas
of guilty for violations of worthless-check
statute. G.S. 7A-180(8).
—Waiver in extradition proceedings. G.S.
15A-746.
—Sterilization proceedings of a ward when
medically necessary. G.S. 35A-1245.
―Issues custody orders for involuntary
commitment. G.S. 122C-261.
―When appropriate, appoints mediators in
matters before the clerk. G.S. 7A-38.3B.
The clerk has many responsibilities
besides judicial ones. Here is a list of some
of the other functions.
—Operates unified record keeping system of
all civil actions, special proceedings,
estates, criminal actions, juvenile actions,
minutes of the court, judgments, liens, lis
pendens, and numerous other records
required by law. G.S. 7A-109(a); G.S. 7A180(3); G.S. 7A-255.
—Maintains judgment docket. G.S. 1-233;
G.S. 1-239; G.S. 1-245; G.S. 1-246.
—Keeps public documents for use in the
county, including acts of the General
Assembly and appellate division reports.
G.S. 14-241; G.S. 147-51.
—Is custodian of evidence in civil and
criminal trials. Sup. and Dist. Ct. R. 14.
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—Issues civil summons. G.S. 1A-1, Rules 3
and 4; G.S. 7A-255.
—Issues subpoenas. G.S. 1A-1, Rule 45;
G.S. 7A-103(1).
—Invests money received and held by his or
her office in trust. G.S. 7A-112.
—Receives and administers insurance or
other money on behalf of minors and
incapacitated adults. G.S. 7A-111.
—Can receive funds when a guardian is
removed until a successor is appointed.
G.S. 35A-1294.
—Acts as custodian of funds for upkeep of
cemetery plots. G.S. 65-91.
—Administers oaths, takes
acknowledgments and proof of execution
of instruments. G.S. 7A-103(2).
—Certifies documents. G.S. 7A-103(6).
—Keeps a list of prisoners with pertinent
data compiled from information the
sheriff is required to furnish. G.S.
7A-109.1; G.S. 153A-229.
—Receives driver’s licenses that are
required to be surrendered. G.S. 20-24.
—Provides the Secretary of Revenue with a
list of attorneys who practice law in the
county. G.S. 7A-110.
—Sends a report of all divorces and
annulments granted in the preceding
month to the State Registrar of Vital
Statistics. G.S. 130A-111.
—Notifies the Commissioner of Motor
Vehicles of those adjudicated incompetent
or committed for treatment of alcoholism
or drug addiction. G.S. 20-17.1(b).
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—Notifies the secretary-treasurer of the
North Carolina State Bar when an
attorney is convicted of any criminal
offense, is disciplined, is found in
contempt or adjudged incompetent. G.S.
84-36.1.
—Furnishes county commissioners with a
list of licensed sureties. G.S. 58-73-10.
—Fills a vacancy on the county board of
commissioners when the board itself does
not fill it. G.S. 153A-27.
—Draws panels of jurors and provides
clerical assistance to the county’s jury
commission in compiling the county’s list
of prospective jurors and appoints one
member of the jury commission. G.S. 9-1;
G.S. 9-5.
—Administers oaths to certain officials and
to jurors and witnesses. G.S. Ch. 11.
—Nominates candidates for appointment as
magistrates. G.S. 7A-171(b); N.C. Const.
art. IV, § 10.
—Appoints public administrators and public
guardians. G.S. 28A-12-1; G.S. 35A1270.
—In child support cases, maintains official
records (IV-D cases) and official records
and case data (non-IV-D cases previously
enforced by clerk), mails notices of
delinquency, and issues orders to show
cause. G.S. 50-13.9; G.S. 15A-1344.1.
—Has duties under the Uniform Interstate
Family Support Act to establish/enforce
out of state support orders. G.S. Ch. 52C.
—Maintains a separate index of medical
malpractice actions. G.S. 1A-1, Rule 3(b).
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11.i

ETHICS FOR CLERKS OF SUPERIOR
COURT
I.

Introduction
A.

II.

There is no formal code of ethics applicable to clerks.
1.

The Code of Judicial Conduct does not formally apply to clerks but
is the basis for much of the information contained in this chapter.

2.

It is good practice to have hearing officers read the Code of Judicial
Conduct. It may be found in the separate volume of the General
Statutes titled “Annotated Rules of North Carolina.”

B.

However, several of the provisions in the State Government Ethics Act apply
to the elected Clerk of Superior Court.

C.

This outline will discuss the State Government Ethics Act provisions in
section II at page 11.1 and then general ethical principles for clerks in
sections III through VI starting at page 11.4.

State Government Ethics Act
A.

The Clerk of Superior Court (not assistants or deputies) must file a statement
of economic interest annually. [G.S. § 138A-22]
1.

Who must file. Candidates for election to the office of clerk of
superior court, persons to be appointed to the office, and elected
clerks must file the statement.

2.

Filing deadline.

3.

May 2010

a)

A candidate for the office of clerk must file the statement of
economic interest at the county board of elections in the
same manner as the notice of candidacy within 10 days of
the filing deadline.

b)

A person appointed to the office of clerk must file a
statement of economic interest with the State Ethics
Commission before that person’s initial appointment.

c)

After the filing of the first statement of economic interest,
the elected clerk must file a statement annually before April
15 with the State Ethics Commission.

The clerk must use the form prescribed by the State Ethics
Commission, which can be found at the Commission’s website—
www.ethicscommission.nc.gov.
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4.

5.
11.2

Statement contents. The statement must include the following
information about the clerk and the clerk’s immediate family
(spouse, unemancipated child residing in the household, and any
extended family member if resides in the clerk’s household) as of
December 31 of the year preceding the date the statement was due:
a)

Names, current mailing address (may use business address),
occupation, employer, and business. The clerk may use the
initials of an unemancipated child if the clerk concurrently
provides the name of the child to the Commission. There is a
separate confidential filing to provide the names.

b)

List of the following assets and liabilities with a value of at
least $10,000 owned by the clerk or the clerk’s immediate
family including among other items:
(1)

Real estate located in North Carolina.

(2)

Name of publicly-owned company. Does not cover
mutual fund or pension or retirement funds.
Example: Clerk’s spouse owns 5,000 shares of
Widget, Inc., which on December 31 of previous
year to filing traded at $10 per share, and clerk owns
a Fidelity mutual fund account valued at $90,000.
Clerk must list Widget, Inc., but not the number of
shares or value of the stock and does not list the
Fidelity mutual fund.

(3)

Nonpublicly owned company or business entity.

(4)

Nonpublicly owned business in which clerk or
immediate family member is an officer, employee,
director.

(5)

Information regarding any vested trust created or
controlled by clerk of which the clerk or the clerk’s
immediate family are the beneficiaries, except a
blind trust.

(6)

Liabilities, excluding indebtedness on the clerk’s
primary residence.

c)

Name of each source of income (not specific amounts) of
more than $5,000 received during previous year by business
or industry type (includes salary, profession fees, honoraria,
interest dividends, rental income but not capital gains,
federal government or military retirement, or social
security).

d)

Special additional reporting requirements for practicing
attorneys and other licensed professionals. [G.S. § 138A24(a)(4), (5)]

e)

Any felony convictions of clerk.

Failure to file the statement.
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B.

a)

A person cannot be appointed to the office of clerk of
superior court or receive a certificate of election unless a
statement of economic interest has been filed.

b)

For a currently serving clerk, failure to file within 30 days of
receipt of a notice of failure to file from the Commission
subjects the clerk to a $250 fine. Although the statute makes
failure to file within 60 days of receipt of a notice of failure
to file grounds for disciplinary action, there is no procedure
for disciplinary action against a clerk. It is possible that such
failure might result in a proceeding to remove the clerk for
willful misconduct under G.S. § 7A-105.

c)

Makes it a crime to fail to disclose information or to give
false information.
(1)

Knowingly concealing or failing to disclose required
information in a statement of economic interest is a
Class 1 misdemeanor. [G.S. § 138A-26]

(2)

Knowingly providing false information is a Class H
felony. [G.S. § 138A-27]

The Act sets the following ethical standards for clerks.
1.

Prohibits the clerk from using public position for private gain by:
a)

knowingly using his or her public position in an official
action that will result in financial benefit to the clerk, the
clerk’s extended family or a business with which the clerk is
associated;

b)

mentioning or letting another person mention the clerk’s
public position in nongovernmental advertising that
advances the private interest of the clerk. [G.S. § 138A-31]

2.

Prohibits the clerk from receiving quid pro quo gifts. A clerk cannot
knowingly, directly or indirectly, accept, solicit, or receive anything
of value in return for being influenced in the discharge of the clerk’s
official responsibilities (other than the clerk’s salary from the State).
[G.S. § 138A-32]

3.

Prohibits the clerk from soliciting for charitable purpose anything of
monetary value from any employee. Prohibition does not apply to
generic written solicitations to all members of a class of
subordinates.

4.

Honoraria.
a)

Prohibits the clerk from accepting an honorarium from a
source other than the Administrative Office of the Courts for
conducting any activity where any of the following exist:
(1)

The clerk is attending the event on work time;
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C.

III.

The Administrative Office of the Courts reimburses
the clerk for travel, subsistence, and registration
expenses; or

(3)

The activity is related to the person’s official job
duties.

b)

Allows outside source to reimburse Administrative Office of
the Courts for clerk’s actual expenses or, in lieu of an
honorarium, pay a fee to the AOC.

c)

Permits clerk to accept an honorarium that does not meet one
of the conditions listed above.

Complaints about clerks. The Ethics Commission refers any ethics complaint
received about a clerk to the chief district court judge. However, there is no
corresponding provision indicating what the district court judge can do with
the complaint. Presumably the judge can bring the complaint to the attention
of the clerk, but the only possible formal action would have to be consistent
with the removal statute. [G.S. § 138A-12]

General Ethics Principles for Clerks and Their Employees
A.

B.

The clerk must strive to possess the four attributes that Socrates is reputed to
have required of a good judge:
1.

To hear courteously;

2.

To act wisely;

3.

To consider somberly; and

4.

To decide impartially.

The clerk and the practice of law.
1.

2.
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(2)

The clerk may not engage in the private practice of law. [G.S. § 842] The “practice of law” includes but is not limited to:
a)

The preparation or aiding in the preparation of deeds,
mortgages, wills, trust instruments, inventories, accounts or
reports of guardians, trustees, administrators or executors;

b)

The preparation or aiding in the preparation of any petitions
or orders in any probate or court proceeding;

c)

Abstracting or passing upon titles;

d)

The preparation and filing of petitions for use in any court;

e)

Assisting by advice, counsel, or otherwise in any legal work;
and

f)

Advising or giving an opinion upon the legal rights of any
person, firm, or corporation. [G.S. § 84-2.1]

It is unlawful for any person, except active members of the State Bar,
to, among other things, prepare legal documents, to give legal advice
or counsel, or to perform for or furnish to another legal services.
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[G.S. § 84-4] When the clerk becomes aware of conduct that may
rise to the level of a criminal violation, the clerk should notify the
Administrative Office of the Courts, which will refer the matter to
appropriate officials.
3.

One of the most common complaints by attorneys is that clerks
frequently engage in the unauthorized practice of law. Because the
line between legal advice and legal information is often not clear,
especially when responding to questions, some principles and
guidelines are offered for the clerk’s use.
a)

Four general principles to keep in mind when answering
questions.
(1)

Court staff can explain court processes and
procedures to litigants, the media, and other
interested citizens.

(2)

Court staff cannot advise litigants whether to bring
their problems before the court, or what remedies to
seek.

(3)

Court staff must always remember the absolute duty
of impartiality. They must never give advice or
information for the purpose of giving one party an
advantage over another. They must never give
advice or information to one party that they would
not give to an opponent.

(4)

Court staff should be mindful of the basic principle
that neither parties nor their attorneys may
communicate with the judge ex parte. Court staff
should not let themselves be used to circumvent that
principle by conveying information to a judge on
behalf of a litigant. Nor should they fail to respect it
when acting on matters delegated to them for
decision.
[John M. Greacen, Legal Information vs. Legal
Advice, 84 JUDICATURE 2001; Vol. 84, No. 4, 198204]

b)

Eleven guidelines to follow when answering questions.
(1)

All staff can do the following:
(a)

Provide information contained in docket
reports, case files, indexes and other reports.

(b)

Answer questions concerning court rules,
procedures, and ordinary practices.

(c)

Provide directions of how to find sample
pleadings.
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(2)

(d)

Answer questions about the completion of
forms.

(e)

Explain the meaning of terms
documents used in the court process.

(f)

Answer questions concerning the time in
which to act. (This does not mean that you
calculate when the applicable time period
expires.)

and

In providing information, the staff will not:
(a)

Give information when you are unsure of
the answer. Transfer such questions to
supervisors.

(b)

Advise litigants whether to take a particular
course of action. Do not answer questions
that contain the words “Should I?” Suggest
that the person posing the question refer the
issue to a lawyer.

(c)

Take sides in a case or proceeding pending
before the court.

(d)

Provide information to one party that you
would be unwilling or unable to provide to
all other parties.

(e)

Disclose the outcome of a matter submitted
to a judge or clerk for decision until the
outcome is part of the public record, or until
the judge directs disclosure of the matter.
[John M. Greacen, Legal Information vs.
Legal Advice, 84 JUDICATURE 2001; Vol.
84, No. 4, 198-204]

c)

The clerk may wish to provide his or her staff with some
form of standard answer to frequently asked questions.
(1)

Some selected questions and suggested responses are
included in Appendix I at page 11.12.

(2)

Neither the clerk nor the clerk’s staff should
recommend a specific lawyer. As a response to this
inquiry:
(a)

The clerk may provide information on
lawyer referral services.
(i)
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The North Carolina Lawyer Referral
Service is a nonprofit public service
project of the North Carolina Bar
Association.
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(b)
IV.

(ii)

For referrals in the Raleigh area, the
number is (919) 677-8574. For other
areas, the number is (800) 6627660.

(iii)

Information may also be obtained
through the N.C. Bar Association
website at www.ncbar.org.

The clerk could also provide copies of the
local phone book listings.

Principles Applicable When Clerk Exercises Judicial Responsibilities
A.

In exercising judicial responsibilities the clerk (including assistant clerks)
should be faithful to the law, maintain his or her professional competence
and be unswayed by partisan interest, public clamor and fear of criticism.
1.

The clerk should maintain order and decorum in proceedings before
the clerk, conducting them with dignity and propriety.

2.

The clerk should be patient, dignified and courteous toward litigants,
witnesses, jurors, lawyers and others who appear before the clerk.

3.

4.

a)

The clerk has a duty to hear proceedings fairly, patiently and
deliberately.

b)

The clerk also has a duty to be efficient and businesslike.

c)

The clerk should promptly dispose of judicial duties as clerk
without being arbitrary, securing the cooperation of lawyers,
court officials and others to further this goal.

The clerk should accord every person who is legally interested in a
proceeding, or his or her lawyer, the full right to be heard according
to the law, but should not solicit or accept other communications
regarding a proceeding.
a)

The clerk should not accept unsolicited communications
from attorneys not involved in the proceeding.

b)

The clerk should not accept communications from other
persons not legally authorized to participate in the
proceedings.

c)

The clerk should be mindful of the basic principle that
neither parties nor their attorneys may communicate with the
judge ex parte.

The clerk should prohibit electronic media and still photography
coverage of judicial proceedings held before the clerk. [Sup. and
Dist. Ct. R. 15(b)(2)]
a)

“Electronic media coverage” is used in the generic sense to
include coverage by television, motion picture and still
photography cameras, broadcast microphones and recorders.
[Sup. and Dist. Ct. R. 15(a)]
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b)

B.

As a judicial officer, the image of the clerk is important.
1.

Disqualification of the clerk should be as provided in G.S. § 7A-104.
a)

11.8

This does not prohibit the use of electronic media or still
photography coverage of ceremonial proceedings before the
clerk.

The clerk may not exercise any judicial powers in relation to
any estate, proceeding, or civil action:
(1)

If the clerk has, or claims to have, an interest by
distribution, by will, or as a creditor or otherwise;

(2)

If the clerk is so related to any person having or
claiming such an interest that he or she would, by
reason of such relationship, be disqualified as a
juror, but the disqualification on this ground ceases
unless the objection is made at the first hearing of
the matter before the clerk;

(3)

If the clerk or the clerk’s spouse is a party or a
subscribing witness to any deed of conveyance,
testamentary paper or nuncupative will, but this
disqualification ceases when the deed, testamentary
paper, or will has been finally admitted to probate by
another clerk, or before the judge of the superior
court;

(4)

If the clerk or the clerk’s spouse is named as
executor or trustee in any testamentary or other
paper, but this disqualification ceases when the will
or other paper is finally admitted to probate by
another clerk, or before the judge of superior court.
The clerk may renounce the executorship and
endorse the renunciation on the will or on some
paper attached thereto, before it is propounded for
probate, in which case the renunciation must be
recorded with the will if it is admitted to probate.
[G.S. § 7A-104(a)]

b)

The clerk may disqualify himself or herself in a proceeding
in circumstances justifying disqualification or recusement by
a judge. [G.S. § 7A-104(a1)] See Canon 3 of the Code of
Judicial Conduct found in the Rule volume of the General
Statutes.

c)

If the parties waive the clerk’s disqualification in writing, the
clerk is authorized to act as in other cases. [G.S. § 7A104(a2)]

d)

If the clerk is disqualified, a superior court judge must
remove the proceeding to the clerk in an adjoining county in
the district or the judge may act as the clerk. [G.S. § 7A104(b)] The disqualified clerk may not assign the matter to
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an assistant in the office and may not bring in a clerk from
another county to hear the matter.

2.

V.

e)

An assistant clerk who has an interest as defined in the
disqualification statute may not hear the matter, but the clerk
or another assistant could hear it.

f)

In circumstances that do not disqualify the clerk but may
constitute a conflict of interest, the clerk should fully
disclose the circumstances to the parties and confirm that the
parties wish to proceed.

g)

When the clerk is a subscribing witness to a will offered for
probate in the clerk’s county or has an interest, direct or
indirect, in the estate or trust within the clerk’s jurisdiction,
the senior resident judge acts. [G.S. § 28A-2-3]

The clerk should not be offended if the clerk’s decision is appealed.
a)

It is improper for the clerk to approach the judge to whom
the matter is appealed and attempt to justify the clerk’s
decision.

b)

The clerk should never take it as a personal affront if the
judge reverses the clerk’s judgment.

3.

The clerk should never give the appearance that the clerk is trying to
“fix” an action. The clerk should not seek out the district attorney or
the judge on behalf of a friend or relative who is a party in court.

4.

The clerk should not approach a judge to get a prospective juror
excused from jury duty for a political reason or for any other reason
that does not fall within those set out in the general statutes. See G.S.
§ 9-3 and Clerk’s Responsibilities for Petit Juries, Courtroom
Procedures, Chapter 54.

Principles Applicable When Clerk Exercises Administrative Responsibilities
A.

The clerk should diligently discharge the clerk’s administrative
responsibilities, maintain his or her professional competence and facilitate
effective performance by the clerk’s assistants and deputies.
1.

The clerk is responsible for the acts of the clerk’s assistants and
deputies. [G.S. § 7A-102(b)]
a)

The clerk’s staff performs functions of the office of clerk by
virtue of the clerk’s authority. [See G.S. § 7A-102(b)]

b)

The clerk should participate in establishing, maintaining and
enforcing high standards of official and personal conduct so
the integrity of the office will be preserved.

c)

The clerk should take prompt corrective action to discipline
or dismiss assistant and deputy clerks guilty of serious
misconduct. When the clerk becomes aware of misconduct
that may rise to the level of a criminal violation, the clerk
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should notify the Administrative Office of the Courts, which
will refer the matter to appropriate officials.
B.

VI.

1.

The clerk and his or her staff should render extraordinary
consideration to relatives undergoing the traumatic experience of
having a family member involuntarily committed.

2.

The clerk and his or her staff should be aware of the grief of family
members when dealing with relatives who are administering a
decedent’s estate.

3.

The clerk should be sensitive to special issues in 50B proceedings.

4.

Matters in the clerk’s office that are public record can be disclosed
upon request, but the clerk and his or her staff should not initiate or
participate in discussions inside or outside the office about those
matters. Employees in the clerk’s office should not discuss
information that they learned in the course of their duties in the
clerk’s office.

5.

Certain matters, such as adoptions, juvenile proceedings and
involuntary commitments, should be kept absolutely confidential.

General Principles Applicable to the Clerk
A.
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The clerk and his staff should act with consideration and patience in dealing
with the public.

The clerk should regulate the clerk’s non-official activities to minimize
conflict with official duties.
1.

The office of the clerk is a full-time job. [G.S. § 7A-101(a)] The
clerk’s official duties have priority over the clerk’s other activities.

2.

The clerk may engage in social and recreational activities if they do
not interfere with the clerk’s official duties.

3.

The clerk’s business activities should not conflict with his or her
duties as clerk.

4.

The clerk has the rights of an ordinary citizen to maintain the privacy
of the clerk’s financial circumstances and need not disclose his or her
private income, debts or investments except as required by the State
Government Ethics Act in the statement of economic interest. The
amount of the clerk’s annual salary is public and is set out in G.S. §
7A-101(a).

B.

The clerk should not engage in political activity except to the extent
necessary to obtain or retain the office of the clerk through the elective
process. As a candidate, the clerk should make no promises other than the
faithful and impartial performance of the duties of the office.

C.

The clerk should avoid impropriety and the appearance of impropriety in all
of the clerk’s activities.
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1.

2.

The clerk should conduct himself or herself at all times in a manner
that promotes public confidence in the clerk’s integrity and
impartiality.
a)

Public confidence in a public official is eroded by
irresponsible and improper conduct.

b)

The clerk should not allow his or her family, social or
business relations or friendships to influence the clerk’s
official conduct or judgment.

c)

The clerk should not knowingly permit others to convey the
impression that they have special influence with the clerk.

d)

The clerk should exercise any power of nomination or
appointment on the basis of merit, not friendship or political
considerations.

The clerk should be careful not to use the prestige of the clerk’s
office improperly.
a)

Whenever possible the clerk should refrain from testifying as
a character witness.
(1)

The clerk should avoid imposing the prestige of the
clerk’s office into the proceedings and the possible
misunderstanding that the clerk is giving an official
testimonial.

(2)

The clerk should not testify unless subpoenaed to do
so.

b)

The clerk should not use the prestige of the clerk’s office to
further the clerk’s private or business interests.

c)

The clerk should not disclose or use information acquired in
the clerk’s official capacity for the clerk’s private financial
dealings or any other purpose not related to official duties.
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APPENDIX I
Cheryl Howell
Institute of Government
August 2001

Legal Advice v. Legal Information
Discussion Questions for Assistant and Deputy Clerks
Suggested Responses to Common Questions
How should you respond to the following questions?
1. “I want to get a divorce. Should I hire a lawyer or can I do it myself?
“You may hire a lawyer to represent you or you can represent yourself. The law
allows you to represent yourself. I cannot tell you whether you should or should
not hire a lawyer.” [Several counties have divorce forms with instructions and
warnings about self-representation].
2. “I have this traffic ticket. It says I can pay you the fine or I can go to court. What will
happen if I pay you? Should I go to court? If I plead guilty, will it affect my
immigration status?”
“You may choose to plead guilty to the charge on the ticket and pay the fine.
The ticket will be satisfied and you will not need to appear in court. If you go to
court, you may choose to plead not guilty or guilty. If you are found guilty the
judge will impose a fine that may or may not be the same as the fine listed on the
ticket. I cannot tell you what the legal impact of a conviction will be for you –
only a lawyer, or a representative of the National Immigration Service (ed. note,
now Citizenship and Immigration Services) – can explain that to you.”
3. Small claims litigant: “Have I filled out this complaint right? What should I put in the
part that says ‘remedy requested’? What will happen when I go to court?”
“I can review the forms for completeness (blanks filled in, properly signed, etc.),
but I cannot tell you whether what you have written is correct or accurate. For
‘remedy requested’, you should write what it is you would like for the
magistrate to do for you. In court, the magistrate will listen to both you and the
defendant and consider any other evidence either of you bring to court. The
magistrate will then enter a judgment based upon the testimony and other
evidence.
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4. Small claims litigant: “The magistrate gave me a judgment. When do I get my
money? What happens if the defendant appeals?”
It is appropriate to explain the execution process as well as the process for
appealing the magistrate’s judgment to district court. “If the defendant appeals,
the district court judge will conduct a new trial and enter a new judgment based
upon the testimony and evidence presented in district court.”
5. “I have a notice telling me to come to a contempt hearing because I am late paying
my child support. Do I have to pay support if I am not getting to see the kids?”
“That is a question that only a lawyer or the judge can answer for you because it
requires an interpretation of the law of child support.”
6. “The judge told me I need to file a motion to get visitation with my children. What is
a ‘motion’? How do I file it?”
“A motion is a written request that the judge order that you be allowed to visit
your children. You file it here in the clerk’s office and mail it to the other party.
You also must schedule a date for the court to hear your motion and mail notice
of the hearing date to the other party.”
7. Out of town attorney: “I need an extension of time to file an Answer. Is there a local
rule I need to know about?”
“Yes.” Provide a copy of the local rule.
8. Victim of domestic violence: “Should I ask the judge for a protective order or should
I press criminal charges?”
“You may request a civil protection order. We have instructions and forms here
in the clerk’s office. You also have the option of going to the magistrate’s office
and asking to press criminal charges. You can do either or both. I cannot tell
you which process to use. I can provide you with a list of local attorneys who
may be willing to help you decide what action to take. I also can provide
information about local resources for victims of domestic violence.”
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JUDICIAL RESPONSIBILITIES OF
THE CLERK
I.

Introduction
A.

The clerk’s judicial authority makes the office unique. Unlike clerks of other
states, the clerk in North Carolina is a judge as well as a clerk.

B.

Summary of clerk’s jurisdiction.

C.

December 2011

1.

The clerk has jurisdiction of proceedings in probate and the
administration of decedent’s estates. [G.S. §§ § 7A-240, -241] See
section III at page 12.4.

2.

The clerk conducts incompetency proceedings, which may be with or
without a jury, and appoints guardians. [G.S. § 35A-1101 et seq.]
See section IV at page 12.7.

3.

The clerk conducts various special proceedings. [G.S. § 1-301.2(b)]
See section V at page 12.9.

4.

The clerk hears certain civil matters and matters of civil practice and
procedure. See section VI at page 12.12.

5.

The clerk has limited jurisdiction in criminal matters. See section VII
at page 12.14.

6.

The clerk has jurisdiction over proceedings concerning the internal
affairs of trusts. [G.S. §36C-2-203] See Trust Proceedings, Estates,
Guardianships and Trusts, Chapter 89.

7.

The clerk conducts proceedings for the sterilization of mentally ill or
mentally retarded wards when there is a medical necessity. [G.S. §
35A-1245]

Nature of the judicial proceedings conducted by the clerk.
1.

There are no regular sessions of court scheduled for the clerk.
“Court” as conducted by the clerk is a continuous session. There is
no set term or session.

2.

For convenience and because notice to parties is generally required,
many matters are prescheduled.

3.

The clerk is a court of very limited jurisdiction, having only such
jurisdiction as is given by statute. [Pruden v. Keemer, 262 N.C. 212,
136 S.E.2d 604 (1964).]
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II.

The Clerk and the General Court of Justice
A.

Generally.
1.

The clerk is a judicial officer of the Superior Court Division when
exercising matters of probate, administration of estates of decedents,
minors, and incompetents, administration of trusts, special
proceedings and other matters within the jurisdiction of the superior
court. [G.S. § 7A-40]

2.

The clerk has and exercises all the judicial powers and duties in
actions and proceedings in the district court of the clerk’s county that
are conferred upon the clerk by law. [G.S. § 7A-180(1)]

3.

The acts of the clerk are taken of the clerk’s own authority and in the
clerk’s name.

4.
B.

Acts of the clerk stand as final acts of superior [or district]
court, unless modified or vacated on appeal. [Jones v.
Desern, 94 N.C. 32 (1886).]

b)

In all matters heard originally before the clerk, appeals lie to
a judge of superior court when the matter is properly within
the jurisdiction of the superior court division and to a judge
of district court when the matter is properly within the
jurisdiction of the district court division. [G.S. § 7A-251; see
also G.S. §§ 1-301.1(b) for appeal of a clerk’s decision in a
civil action, 1-301.2(e) for appeal of special proceedings,
and 1-301.3(c) for appeal of estate matters.]

The clerk should be mindful of the basic principle that neither parties
nor their attorneys may communicate with the judge ex parte.

Clerk’s jurisdiction with respect to superior and district court varies.
1.

2.
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a)

In certain matters, the clerk has exclusive, original jurisdiction.
a)

This means that the proceeding must begin with the clerk.

b)

The clerk cannot transfer the matter to the superior court
judge without first hearing the matter.

c)

Examples of matters over which the clerk has exclusive,
original jurisdiction include the administration of decedent’s
estates, guardianships, and most proceedings concerning the
internal affairs of trusts.

In certain other matters, the clerk has original jurisdiction.
a)

This means that the proceeding must be filed originally with
the clerk.

b)

The clerk may, on the clerk’s own motion, determine that the
proceeding for which the clerk has only original jurisdiction
should be originally heard by a superior court judge and
transfer the matter to superior court.
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c)

3.

C.

Examples of matters over which the clerk has original
jurisdiction include cartway and partition proceedings and
proceedings to ascertain beneficiaries of a trust.

In certain other matters, the clerk’s jurisdiction is concurrent with
that of the superior or district court judge.
a)

In other words, a statute confers authority or imposes duties
on the clerk and the judge.

b)

Where the judge and the clerk have concurrent jurisdiction, a
party may seek to have the judge determine the matter in
controversy initially. [See G.S. § 1-301.1(d) applicable to
civil matters.]

c)

Examples of matters over which the clerk and judge have
concurrent jurisdiction would be a proceeding supplemental
to execution and orders of attachment.

The clerk has powers similar to a court of general jurisdiction. Pursuant to
G.S. § 7A-103, the clerk is authorized to:
1.

Issue subpoenas to compel the attendance of an in-state witness or
compel the production of documents material to an inquiry in the
superior or district court of the clerk’s county. [G.S. § 7A-103(1)]

2.

Administer oaths, and to take acknowledgment and proof of the
execution of all instruments or writings. [G.S. § 7A-103(2)]

3.

Issue commissions to take the testimony of any witness within or
without the State. [G.S. § 7A-103(3)]

4.

Issue citations and orders to show cause to parties in all matters
within the superior or district court of the clerk’s county and to
compel their appearance. [G.S. § 7A-103(4)]

5.

Enforce all lawful orders and decrees, by execution or otherwise,
against those who fail to comply or to execute lawful process. [G.S.
§ 7A-103(5)]

6.

Certify and exemplify, under seal, all documents, papers or records
of the superior or district court of the clerk’s county, which may then
be received in evidence in any court in the State. [G.S. § 7A-103(6)]

7.

Preserve order in the clerk’s court and punish criminal contempts,
and hold persons in civil contempt, subject to the limitations set
out in Chapter 5A of the General Statutes. [G.S. § 7A-103(7)]

8.

Adjourn any proceeding before the clerk from time to time. [G.S. §
7A-103(8)]

9.

Open, vacate, modify, set aside, or enter as of a former time, decrees
or orders of his or her court. [G.S. § 7A-103(9)]

10.

Enter default or judgment in any action or proceeding pending in the
superior or district court of the clerk’s county as authorized by law.
[G.S. § 7A-103(10)]
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11.

Award costs and disbursements as prescribed by law, to be paid
personally, or out of the estate or fund, in any proceeding before the
clerk. [G.S. § 7A-103(11)]

12.

Compel an accounting by magistrates and compel the return to the
clerk by the person having possession of all money, records, papers,
dockets and books held by a magistrate by virtue or color of the
office. [G.S. § 7A-103(12)]

13.

Grant and revoke letters testamentary, letters of administration, and
letters of trusteeship. [G.S. § 7A-103(13)]

14.

Appoint and remove guardians and trustees, as provided by law.
[G.S. § 7A-103(14)]

15.

Audit the accounts of fiduciaries, as required by law. [G.S. § 7A103(15)]
a)

16.
III.

Exercise jurisdiction conferred on the clerk in every other case
prescribed by law. [G.S. § 7A-103(16)]

Clerk’s Responsibilities as Ex Officio Judge of Probate
A.

B.

Jurisdiction and authority of the clerk.
1.

As an ex officio judge of probate, the clerk has original, exclusive
jurisdiction for probate and administration of decedent’s estates,
administration of guardianships and trusts, and supervision of other
fiduciaries. [G.S. §§ 7A-240, -241, -247; G.S. § 36C-2-203 and
following; G.S. § 7A-103(15)] “Ex officio” refers to powers that
may be exercised by an officer that are not specifically conferred
upon the officer but arise by virtue or because of an office. [BLACK’S
LAW DICTIONARY 597 657 (9th ed. 2009)]

2.

The clerk has exclusive, original jurisdiction of “the administration,
settlement, and distribution of estates of decedents.” [G.S. § 7A-241;
G.S. § 28A-2-1 to –3]

3.

When the clerk exercises probate jurisdiction, the clerk acts as a
judicial officer of the superior court division and not as a separate
court. [G.S. § 7A-241]

4.

The special probate powers and duties of the clerk are separate and
distinct from the general duties of clerk of court. [In re Estate of
Lowther, 271 N.C. 345, 156 S.E.2d 693 (1967).]

Jurisdiction and authority of the superior court.
1.
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This section grants the clerk jurisdiction to “audit the
accounts of fiduciaries as required by law,” and, by
implication, to deny a request to audit such accounts as well.
[Wilson v. Watson, 136 N.C.App. 500, 524 S.E.2d 812
(2000).]

The superior court has no original probate jurisdiction.
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2.

The superior court’s jurisdiction of probate matters is limited to the
following:
a)

When the clerk is disqualified because the clerk is a
subscribing witness to the will or has an interest in the estate
or trust. [G.S. § 28A-2-3]

b)

When a caveat is filed. [G.S. § 31-33]

c)

When claims are “justiciable matters of a civil nature” within
the original jurisdiction of the trial division.

d)
C.

D.

E.

(1)

Superior court, not clerk, had jurisdiction over claim
against estate that personal representative had
rejected. [In re Neisen, 114 N.C.App. 82, 440 S.E.2d
855, cert. denied, 336 N.C. 606, 447 S.E.2d 397
(1994).]

(2)

Superior court had jurisdiction over claims of
misrepresentation, undue influence, and inadequate
disclosure of assets or liabilities. [In re Estate of
Wright, 114 N.C.App. 659, 442 S.E.2d 540, cert.
denied, 338 N.C. 516, 453 S.E.2d 172 (1994) (clerk
had no jurisdiction over wife’s claim that her
signature on an antenuptial agreement was obtained
by misrepresentation and undue influence).]

(3)

Trial court, not clerk, had jurisdiction over action for
damages for breach of fiduciary duties, negligence,
and fraud arising from administration of the estate.
[Ingle v. Allen, 53 N.C.App. 627, 281 S.E.2d 406
(1981), appeal after remand, 69 N.C.App. 192, 317
S.E.2d 1, review denied, 311 N.C. 757, 321 S.E.2d
135 (1984).]

Upon appeal. See section III.I at page 12.7.

Nature of proceedings before the clerk.
1.

Typically a probate proceeding is ex parte and nonadversary.
Occasionally there may be a contest over the qualification of the
personal representative.

2.

Probate proceedings are heard and determined by the clerk without a
jury. [In re Estate of Lowther, 271 N.C. 345, 156 S.E.2d 693 (1967).]

The clerk’s responsibilities in overseeing the administration of estates are
important and difficult.
1.

A large amount of property may be involved.

2.

Fiduciaries have varying abilities. Many are inexperienced although
some receive advice from an attorney.

3.

Questions arise that are not answered in case law or statute.

Clerk’s general responsibilities. The clerk:
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F.

1.

Is responsible for the probate of wills and oversees the
administration of decedent’s estates. [G.S. § 7A-241]

2.

Has original jurisdiction over all proceedings concerning the internal
affairs of trusts, both inter vivos and testamentary. [G.S. § 36C-2203]

3.

Appoints guardians and oversees administration of estates of minors
and incompetents under guardianships. [G.S. § 35A-1 et seq.]

4.

Appoints collectors. [G.S. § 28A-11-1]

5.

Audits inventories and accounts of attorneys-in-fact subsequent to
the principal’s incapacity (unless waived by instrument). [G.S. §
32A-11]

6.

Is responsible for the administration of funds owed to minors and
incapacitated adults. [G.S. § 7A-111]

7.

Administers small estates when money owed to the decedent is paid
to the clerk pursuant to G.S. § 28A-25-6.

8.

Oversees administration of small estates collected by affidavit
pursuant to G.S. §§ 28A-25-1 to –5.

9.

Audits accounts of receivers of estates of absentees in military
service. [G.S. § 28B-8(c)]

10.

Participates in the settlement of partnership affairs by surviving
partners as provided in G.S. §§ 59-74 to –83.

Function of the clerk in the administration of estates.
1.

The clerk has sole power to admit wills to probate.

2.

The clerk appoints and qualifies fiduciaries (personal
representatives), audits their returns, and removes them from office.
(See Personal Representative: Qualification, Renunciation,
Appointment, Resignation and Removal, Estates, Guardianships and
Trusts, Chapter 73.)

3.

The clerk supervises and guides the fiduciary but should not do the
fiduciary’s job.

4.
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a)

It is the responsibility of the personal representative to
prepare the required inventories and accounts. [G.S. §§ 28A20-1; 28A-21-1 and -2] (See Inventories and Accounts,
Estates, Guardianships and Trusts, Chapter 74.)

b)

When reviewing the account, the clerk must exercise
discretion and judgment but the clerk should be alert to the
admonition that clerks may not practice law. [See G.S. §§
84-2 and –4]

The clerk approves and allows fiduciary commissions. (See
Commissions and Attorney Fees of the Personal Representative,
Estates, Guardianships and Trusts, Chapter 75.)
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G.

H.

I.

Clerk’s responsibilities for interpretation of a will.
1.

The personal representative, not the clerk, is responsible for
interpreting the will. To resolve questions or to interpret ambiguous
provisions of a will, any person with an interest under a will,
including the personal representative, may file a declaratory
judgment action. [G.S. §§ 1-254, -255]

2.

The clerk in effect approves the personal representative’s
interpretation of the will when the clerk reviews the report of
proposed distribution and allows the personal representative to
proceed. If the clerk questions how the personal representative paid
out the money, the clerk does not have to approve the account.

No transfer of an estate matter except upon the filing of a caveat.
1.

The clerk must determine all issues of fact and law in matters arising
in the administration of trusts or of estates of decedents,
incompetents and minors. [G.S. § 1-301.3(a) and (b)]

2.

When a caveat is filed, the clerk must transfer the cause to superior
court for jury trial. [G.S. § 31-33(a)] The caveat suspends all further
proceedings before the clerk under the will, except for the order
required by G.S. § 31-36.

Appeal of an estate matter.
1.

A party aggrieved by an order or judgment of the clerk may appeal to
the appropriate court for a hearing. [G.S. § 1-301.3(c)]

2.

Duty of the judge on appeal. The superior court judge reviews the
clerk’s order or judgment for the purpose of determining only
whether:

3.

IV.

a)

The findings of fact are supported by the evidence.

b)

The conclusions of law are supported by the evidence.

c)

Whether the order or judgment is consistent with the
conclusions of law and applicable law. [G.S. § 1-301.3(d)]

While the appeal is pending, the clerk retains authority to enter
orders affecting the administration of the estate subject to any order
entered by a superior court judge limiting that authority. [G.S. § 1301.3(c)]

Clerk’s Responsibilities In Incompetency Proceedings and Guardianships
A.

Jurisdiction and authority of the clerk.
1.

The clerk in each county has original jurisdiction over incompetency
proceedings. [G.S. § 35A-1103(a)]

2.

An incompetency proceeding is the only instance in which the clerk
may preside over a jury trial.
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3.

B.

C.

Proceedings that must be distinguished from an incompetency determination.
1.

Civil commitment proceedings under G.S. Chapter 122C. This
proceeding is for persons who are allegedly mentally ill or are
substance abusers and is entirely different from, and in no way has
an effect on, incompetency proceedings under Chapter 35A. [G.S. §
122C-203]

2.

Protection of disabled adults under G.S. Chapter 108A. These
provisions are for the protection of abused, neglected, or exploited
disabled adults. [G.S. § 108A-99 et seq.]

3.

Powers of attorney under G.S. Chapter 32A. Chapter 32A provides
for a general power of attorney, a durable power of attorney and a
health care power of attorney. [G.S. §§ 32A-1; 32A-8; 32A-15]

4.

Administration of funds owed to an incapacitated adult under G.S. §
7A-111. The determination of incapacity in G.S. § 7A-111 is
separate and distinct from the procedure for the determination of
incompetency provided in Chapter 35A. [G.S. § 7A-111(d)]

Overview of proceedings for guardianship of an incompetent adult.
1.

In an incompetency proceeding, a person called a petitioner seeks to
have another adult, called a respondent, declared incompetent so that
a guardian may be appointed to look after the respondent’s property
or personal affairs or both.

2.

The clerk or jury must determine whether there is clear, cogent and
convincing evidence that respondent lacks sufficient capacity to
manage his or her affairs or communicate important decisions
concerning his or her person, family, or property.

3.

Chapter 35A only requires proof of respondent’s inability to do or
communicate certain things and does not require proof that such lack
of capacity is caused by any particular cause or condition.

4.

D.

a)

Although the definition of “incompetent adult” refers to
certain medical conditions, lack of capacity may be shown
without evidence that respondent suffers from any of those
conditions.

b)

Evidence that respondent suffers from any of those
conditions does not, by itself, prove incompetency.

Following an adjudication of incompetence, the clerk must appoint a
guardian for the respondent. (See Guardianship, Estates,
Guardianships and Trusts, Chapter 86.)

Appointment of a guardian for a minor.

1.
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If the clerk has an interest in the proceeding, direct or indirect, the
superior court judge residing or presiding in the district is vested
with jurisdiction. [G.S. § 35A-1103(d)]

The clerk is authorized to appoint a guardian of the estate of any
minor and to appoint a guardian of the person or general guardian for
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any minor who has no natural guardian (parent). [G.S. § 35A1203(a)] (The procedure for appointing a guardian for a minor who
is not incompetent is discussed in Guardianship, Estates,
Guardianships and Trusts, Chapter 86.)
2.

V.

The clerk is authorized to appoint a guardian for a minor who is
incompetent. An incompetent child is defined as a minor who is at
least 17 ½ years of age and who, other than by reason of minority,
lacks sufficient capacity to make or communicate important
decisions concerning the child’s person, family, or property whether
the lack of capacity is due to mental illness, mental retardation,
epilepsy, cerebral palsy, autism, inebriety, disease, injury, or similar
cause or condition. [G.S. § 35A-1101(8)] (The procedure for
appointing a guardian for an incompetent ward is discussed in
Incompetency Determinations, Estates, Guardianships and Trusts,
Chapter 85.)

E.

No transfer of an incompetency proceeding. An incompetency proceeding is
not to be transferred to superior court even if an issue of fact, an equitable
defense, or a request for equitable relief is raised. [G.S. § 1-301.2(g)]

F.

Appeal of an incompetency proceeding. An appeal from an adjudication of
incompetency is to the superior court de novo and does not stay the
appointment of a guardian unless so ordered by the superior court or the
Court of Appeals. [G.S. §§ 35A-1115; 1-302.2(g)(1)]

G.

Proceedings under Veterans’ Guardianship Act.
1.

When a minor or incompetent beneficiary is entitled to benefits from
the Veterans’ Administration, the Secretary of Veterans’ Affairs may
require the appointment of a guardian before ordering the payment of
such benefits. The appointment of the guardian must be in the
manner provided by the Veterans’ Guardianship Act. [Wiggins,
North Carolina Wills § 25:3 (4th ed. 2005); G.S. § 34-4]

2.

See Veterans’ Guardianship Act, Estates, Guardianships and Trusts,
Chapter 87.

Clerk’s Responsibilities in Special Proceedings
A.

Definition of a special proceeding.
1.

2.

Statutory definition. All remedies in courts of justice are either “civil
actions” or “special proceedings.” [G.S. § 1-1]
a)

An “action” is an ordinary proceeding in a court of justice by
which a party prosecutes another party for the enforcement
or protection of a right, the redress or prevention of a wrong,
or the punishment or prevention of a public offense. [G.S. §
1-2]

b)

Every other remedy is a special proceeding. [G.S. § 1-3]

Practical definition. A special proceeding is a proceeding generally
set before the clerk in which the clerk has statutory jurisdiction to
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hear and determine specified proceedings that are not heard by a
judge, except by transfer or appeal.
B.

C.

D.

E.

F.

12.10

Nature of a typical special proceeding.
1.

Frequently not contested, although can be.

2.

Frequently protracted in nature. Objective often not obtainable in one
session before the clerk.

3.

Some proceedings require that the clerk maintain continuing
supervision.

Special proceeding procedure.
1.

Procedure is often set out in the specific statute describing the
particular special proceeding.

2.

In addition, procedures applicable to special proceedings are set out
in G.S. §§1-393 to –408.1 and should be followed unless the
procedure conflicts with the statute describing the specific
proceeding.

3.

The Rules of Civil Procedure are applicable to special proceedings
except as otherwise provided by the statute describing a specific
proceeding. [G.S. § 1-393; G.S. § 1A-1, Rule 1]

Types of special proceedings heard by the clerk.
1.

Many of the special proceedings heard by the clerk deal with real
property, for example, partition, cartway proceedings, sale of land to
create assets, and condemnation by private condemnors.

2.

Others deal with estate matters such as the sale, mortgage, lease or
exchange of a ward's estate.

3.

For a list of special proceedings by category, see this manual’s table
of contents. See also Introduction to Special Proceedings, Special
Proceedings, Chapter 100.

The clerk should be aware of potential problems in conducting special
proceedings.
1.

In nonadversary proceedings, the clerk is forced to rely on the
thoroughness and judgment of the attorney bringing the action. For
this reason, the clerk should examine all materials presented to the
clerk critically and carefully.

2.

It is good practice to require verified pleadings, affidavits or sworn
testimony to establish necessary facts.

3.

Remember that the clerk is rendering a judgment. The record is very
important, particularly in matters affecting title. The clerk should
establish a proper record in the file.

Jurisdiction and authority of the clerk.
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G.

1.

The superior court is the proper division, without regard to the
amount in controversy, for the hearing and trial of all special
proceedings except those listed in 2 below. [G.S. § 7A-246]

2.

The superior court is not the proper division to hear the following
special proceedings, all of which are heard in district court:
Proceedings under the Protection of the Abused, Neglected
or Exploited Disabled Adult Act (Chapter 108A, Article 6)
(heard by a district court judge);

b)

Proceedings for involuntary commitment to treatment
facilities (Chapter 122C, Article 5) (heard by a district court
judge); and

c)

Adoption proceedings (Chapter 48) (heard in district court
only by transfer or appeal).

Transfer of a special proceeding.
1.

When an issue of fact, an equitable defense, or a request for
equitable relief is raised in a pleading in a special proceeding or in a
pleading or written motion in an adoption proceeding, the clerk must
transfer the proceeding to the appropriate court, except as noted as an
exception in 2 below. [G.S. § 1-301.2(b)]

2.

Exceptions to the rule requiring transfer:

3.

H.

a)

a)

Adjudications of incompetency or restorations of
competency under Chapter 35A are not transferred [G.S. § 1301.2(g)(1)];

b)

Foreclosure proceedings under Chapter 45, Article 2A are
not transferred [G.S. § 1-301.2(g)(2)]; and

c)

The issue whether to order the actual partition or a sale in
lieu of partition of real property is not transferred. [G.S. § 1301.2(h)] After the clerk orders partition, the matter may be
transferred for a division of the sale proceeds.

Duty of judge on transfer. [G.S. § 1-301.2(c)]
a)

After transfer, the judge may hear and determine all matters
in controversy.

b)

If it appears to the judge that justice would be more
efficiently administered, the judge may dispose of only the
matter leading to the transfer and remand the special
proceeding to the clerk.

Appeal of a special proceeding.
1.

A party aggrieved by a final order or judgment of the clerk may
appeal to the appropriate court for a hearing de novo. [G.S. § 1301.2(e)]

2.

Special rules regarding appeals:
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VI.

Appeals from orders entered in incompetency proceedings or
in proceedings to restore competency are governed by
Chapter 35A to the extent that any provisions of that Chapter
conflict with G.S. § 1-301.2. [G.S. § 1-301.2(g)(1)] (See
Incompetency Determinations, Estates, Guardianships and
Trusts, Chapter 85.)

b)

Appeals from orders entered in foreclosure proceedings are
governed by Chapter 45, Article 2A to the extent that any
provisions of that Chapter conflict with G.S. § 1-301.2. [G.S.
§ 1-301.2(g)(2)] (See Foreclosure Under Power of Sale,
Special Proceedings, Chapter 130.)

c)

Appeal of the issue whether to order the actual partition or a
sale in lieu of partition may be appealed even though not a
final order. [G.S. § 1-301.2(h)] (See Partition, Special
Proceedings, Chapter 163.)

3.

Notice of appeal must be in writing and filed within 10 days of entry
of the order or judgment. [G.S. § 1-301.2(e)]

4.

The clerk’s order remains in effect until modified or replaced by an
order of a judge, unless the judge or clerk issues a stay of the clerk’s
order upon the appellant’s posting of a bond. [G.S. § 1-301.2(e)]

Clerk’s Responsibilities in Civil Matters
A.

B.
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a)

The clerk has jurisdiction in certain proceedings ancillary to civil
proceedings. An ancillary proceeding is one that pertains to or arises from
the principle action.
1.

Writs of execution. [G.S. § 1-305] (See Writs of Execution, Civil
Procedures, Chapter 38.)

2.

Attachment and garnishment. [G.S. § 1-440.1] (See Attachments,
Civil Procedures, Chapter 34.)

3.

Supplemental proceedings. [G.S. § 1-352] (See Proceedings
Supplemental to Execution, Civil Procedures, Chapter 36.)

4.

Claim and delivery. [G.S. § 1-472] (See Claim and Delivery, Civil
Procedures, Chapter 35.)

5.

Exemptions. [G.S. § 1C-1601] (See Setting Aside Exemptions, Civil
Procedures, Chapter 37.)

6.

Arrest and bail. [G.S. § 1-411]

The clerk has jurisdiction in other matters civil in nature.
1.

Foreclosure under power of sale. [G.S. § § 45-4 through 45-21.33]
(See Foreclosure Under Power of Sale, Special Proceedings, Chapter
130; matter is filed as a special proceeding for recordkeeping
purposes only.)

2.

Judicial sales. [G.S. § 1-339.1] (See Judicial Sales, Civil Procedures,
Chapter 43.)
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3.
C.

The clerk has jurisdiction to enter final judgments in certain civil cases.
1.

2.

3.

4.

5.

D.

Summary remedy of surety against principal. [G.S. § 26-3]
Consent judgments pursuant to G.S. § 1-209(2).
a)

A consent judgment is the contract of the parties entered
upon the record with the sanction of the court. Thus, it is
both an order of the court and a contract between the parties.
[Potter v. Hilemn Labs., 150 N.C.App. 326, 564 S.E.2d 259
(2002).]

b)

Power of the court to sign a consent judgment depends on
the unqualified consent of the parties thereto. [Prince v.
Dobson, 141 N.C.App. 131, 539 S.E.2d 334 (2000).]

c)

Although the clerk has authority to enter consent judgments,
as a practical matter usually the judge of the court in which
the civil action is filed enters a consent judgment.

d)

Clerk has the power to sign a consent judgment in a matter
pending before a referee. [Weaver v. Hampton, 204 N.C. 42,
167 S.E. 484 (1933).]

Default judgments pursuant to G.S. § 1-209(4).
a)

The clerk can enter a default judgment as set out in G.S. §
1A-1, Rule 55(b)(1).

b)

See Default Judgments, Civil Procedures, Chapter 31.

Foreclosure of a tax lien pursuant to G.S. § 105-374.
a)

In all cases in which no timely answer is filed and in cases in
which answers filed do not seek to prevent the sale of
property, the clerk may enter judgment of sale, subject to
appeal as provided in G.S. § 1-301.1. [G.S. § 105-374(k)]

b)

The clerk may also enter judgment of confirmation of sale,
subject to appeal as provided in G.S. § 1-301.1. [G.S. § 105374(p)]

Confession of judgment pursuant to G.S. § 1A-1, Rule 68.1.
a)

The clerk can enter a confession of judgment as set out in
G.S. § 1A-1, Rule 68.1.

b)

See Confessions of Judgment, Civil Procedures, Chapter 30.

For judgments rendered by the clerk, the clerk has authority to give
relief under G.S. § 1A-1, Rule 60, from clerical errors as provided in
Rule 60(a) or for reasons of mistake, inadvertence, excusable
neglect, fraud, newly discovered evidence, or other grounds as set
out in Rule 60(b).

The clerk has authority to rule on civil motions as provided by the Rules of
Civil Procedure, G.S. § 1A-1 et seq.
1.

Grant an extension of time pursuant to G.S. § 1A-1, Rule 6.
12.13
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E.

VII.

2.

Substitute parties upon death, incompetency, or transfer of interest
pursuant to G.S. § 1A-1, Rule 25.

3.

Issue an order allowing a deposition before action pursuant to G.S. §
1A-1, Rule 27(a). Note that the clerk has no authority to issue orders
compelling discovery or imposing sanctions, as application must be
made to a judge pursuant to G.S. § 1A-1, Rule 37.

Appeal of a civil matter. [G.S. § 1-301.1]
1.

A party aggrieved by an order or judgment entered by the clerk may
appeal to the appropriate court for a trial or hearing de novo.

2.

Duty of the judge on appeal. Upon appeal, the judge may hear and
determine all matters in controversy in the civil action, unless it
appears to the judge that:
a)

The matter is one that involves an action that can be taken
only by a clerk.

b)

Justice would be more efficiently administered by the
judge’s disposing of only the matter appealed.

Clerk’s Responsibilities in Criminal Matters
A.

The clerk’s responsibilities in criminal matters are primarily administrative,
involving record keeping, filing, recording proceedings on the docket
(minutes), preparing bills of costs, and entering and docketing judgments into
the court’s criminal system.

B.

Jurisdiction and authority of the clerk. The exercise of the clerk’s criminal
jurisdiction represents a small portion of the clerk’s responsibilities.
1.

The criminal matters over which the clerk has jurisdiction include:
a)

Issuing warrants of arrest valid throughout the State, and
search warrants valid throughout the county of the issuing
clerk. [G.S. § 7A-180(5)] Clerks generally do not exercise
this authority unless no magistrate is available.
(1)
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Authority of superior court clerks to issue search
warrants in the clerk’s county encompasses matters
to be tried in district and superior court. [State v.
Pennington, 327 N.C. 89, 393 S.E.2d 847 (1990).]

b)

Authority to accept written appearances, waivers of trial or
hearing and pleas of guilty or admissions of responsibility
for the offenses specified in G.S. § 7A-273(2) (the waiver
list formulated annually by the Conference of District Court
Judges), and in such cases, to enter judgment and collect the
fine or penalty and costs. [G.S. § 7A-180(4)]

c)

Authority to conduct an initial appearance and to set
conditions of pretrial release. [G.S. § 7A-180(6)] Clerks
generally do not exercise this authority unless no magistrate
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is available. (See Initial Appearance and Setting Conditions
of Pretrial Release, Criminal Procedures, Chapter 20.)

2.

VIII.

d)

Authority to accept written appearances, waivers of trial and
pleas of guilty for violations of G.S. § 14-107 (the worthless
check statute.) [G.S. § 7A-180(8)]

e)

First appearances for defendants in custody when the judge
is not available. [G.S. § 15A-601] (See First Appearance
When Judge Not Available, Criminal Procedures, Chapter
21.)

f)

Approving surety. [G.S. § 15A-537] (See Criminal
Appearance Bonds: Taking Secured Bonds, Criminal
Procedures, Chapter 22.)

Related matters over which the clerk has jurisdiction include:
a)

Determinations of indigency and appointment of counsel.
[G.S. § 7A-452(a) and (c)]

b)

Waiver in extradition proceedings. [G.S. § 15A-746] (See
Duties of the Clerk in Extradition Cases, Criminal
Procedures, Chapter 25.)

c)

DWI vehicle seizure. [G.S. § 20-28.3]

Principles Applicable When Clerk Exercises Judicial Responsibilities
A.

In exercising judicial responsibilities the clerk should be faithful to the law,
maintain his or her professional competence and be unswayed by partisan
interest, public clamor and fear of criticism. See Ethics for Clerks of Superior
Court, Introduction, Chapter 11.
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I.

Introduction
A.

B.

C.

II.

The office of the clerk involves serious responsibilities. Mistakes subject the
clerk to certain risks that include:
1.

Civil liability with an award of damages;

2.

Entry of an injunction ordering the clerk to act or refrain from acting
in a certain manner, which may include an award of attorney fees to
the other side;

3.

Criminal punishment;

4.

Removal from office;

5.

An audit exception; or

6.

Unfavorable publicity.

Few clerks make mistakes that subject the clerk to liability or other
consequences.
1.

There are immunities and defenses available to the clerk. For
example, a clerk’s judicial acts are accorded complete immunity.
Other acts have limited immunity. The immunities available to a
clerk are set out in section II below.

2.

Certain practice areas have the most potential for liability. These
areas are set out in section III at page 13.4. By exercising extra
caution in high-risk areas, the clerk can limit mistakes.

When clerks are liable for mistakes, in most cases the clerk’s professional
liability insurance fully protects the clerk.
1.

Details of the coverage provided by the clerk’s professional liability
insurance are set out in section IV at page 13.10.

2.

Coverage pursuant to the clerk’s professional liability insurance
should not be confused with the clerk’s bond. The relationship of
the clerk’s bond to the clerk’s professional liability insurance in
providing coverage for claims is set out in section V at page 13.13.

Immunities Available to the Clerk
A.

The clerk has absolute immunity for judicial acts. [See Town of Fuquay
Springs v. Rowland, 239 N.C. 299, 79 S.E.2d 774 (1954) (judge not subject
to civil action for errors committed in the discharge of judge’s official duties)
and Bare v. Atwood, 204 N.C. App. 310, 693 S.E.2d 746 (2010) (clerk has
absolute immunity in ordering disputed proceeds from partition sale to be
held until dispute resolved).]
1.
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2.

a)

Judicial immunity applies even when the judge is accused of
acting maliciously and corruptly. [Foust v. Hughes, 21
N.C.App. 268, 204 S.E.2d 230, cert. denied, 285 N.C. 589,
205 S.E.2d 722 (1974).]

b)

This absolute immunity covers even conduct that is intended
to do injury. [State ex rel. Jacobs v. Sherard, 36 N.C.App.
60, 243 S.E.2d 184, review denied, 295 N.C. 466, 246
S.E.2d 12 (1978).]

c)

An exception to absolute immunity is found in G.S. § 15A537, which provides that a judicial official can be held
civilly liable for bad faith actions in releasing or failing to
release a criminal defendant or in approving the defendant’s
surety when the conditions of pretrial release have been met.

Acts to which judicial immunity is applicable.
a)

b)

3.

4.

B.

(1)

When the clerk exercises probate jurisdiction, the
clerk acts as a judicial officer of the superior court
division. [G.S. § 7A-241]

(2)

The clerk hears special proceedings in the exercise
of the judicial powers of the clerk’s office. [See G.S.
§ 1-301.2(a)]

Some other judicial actions include, but are not limited to,
setting aside exemptions, prejudgment attachment,
garnishment and claim and delivery rulings, issuing
warrants, and setting bail.

Application of judicial immunity.
a)

Civil action against court-appointed referee barred by
judicial immunity. [Sharp v. Gulley, 120 N.C.App. 878, 463
S.E.2d 577 (1995), review denied, 342 N.C. 659, 467 S.E.2d
723 (1996) (referee appointed to determine issues in an
equitable distribution matter).]

b)

Civil action against magistrate barred by judicial immunity.
[Foust v. Hughes, 21 N.C.App. 268, 204 S.E.2d 230, cert.
denied, 285 N.C. 589, 205 S.E.2d 722 (1974) (issuance of an
arrest warrant by a magistrate).]

The clerk or any assistant clerk can perform judicial or ministerial
acts. Deputy clerks are not authorized to perform judicial acts;
deputies are limited to ministerial tasks. [See G.S. § 7A-102(b)]

The clerk has a limited or qualified immunity for certain nonjudicial acts
that involve the exercise of discretion.
1.
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By statute:

A public officer performing governmental duties involving the
exercise of judgment and discretion is shielded from liability for
injuries arising from his or her negligence. The officer is not shielded
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from liability if the alleged actions were corrupt or malicious or if
the officer acted outside of and beyond the scope of his or her
official duties. [Wiggins v. City of Monroe, 73 N.C.App. 44, 326
S.E.2d 39 (1985).]
2.
C.

For clerks, public official immunity almost always arises in the
context of a personnel decision. See section III.D at page 13.9.

The clerk has no immunity for ministerial acts.
1.

Definition of a ministerial act. A ministerial act is one which is
‘absolute, certain, and imperative, involving merely the execution of
a specific duty arising from fixed and designated facts.’ [Cherry v.
Harris, 110 N.C.App. 478, 429 S.E.2d 771, review denied, 335 N.C.
171, 436 S.E.2d 371 (1993).] In other words, a ministerial act is one
in which nothing is left to discretion.

2.

For errors while performing ministerial duties, the clerk is in a strict
liability situation, which means the clerk is liable even in the absence
of negligence. The only defense is that the error resulted in no
damages.

3.

The ministerial acts that have historically given rise to the greatest
liability are errors in the docketing of civil judgments. See section
III.A at page 13.4 and Docketing, Crediting and Canceling
Judgments, Civil Procedures, Chapter 32. [See also Young v.
Connelly, 112 N.C. 646, 17 S.E. 424 (1893) (sureties on clerk’s bond
liable for any loss resulting from clerk’s failure to docket a
judgment).]

4.

Some examples of ministerial acts are:

5.

a)

Issuing a summons [Beck v. Voncannon, 237 N.C. 707, 75
S.E.2d 895 (1953)]; and

b)

Act of clerk in taxing costs pursuant to G.S. § 6-7. [Leary v.
Nantahala Power and Light Co., 76 N.C.App. 165, 332
S.E.2d 703 (1985).]

Common errors when performing ministerial duties include:
a)

b)

Failing to perform an act in a timely manner.
(1)

Issuing a summons.

(2)

Docketing lis pendens and judgments.

(3)

Investing money.

(4)

Issuing executions.

Receipting and paying funds.
(1)

Improperly distributing restitution when there are
multiple victims.
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c)

(2)

Improperly crediting restitution when there are
multiple defendants who are jointly and severally
liable for the restitution.

(3)

Receipting money incorrectly in criminal cases and
infractions.

Any failure that results in a person staying in jail when he or
she should have been released.
(1)

d)

e)
III.

Any failure that results in a person being arrested when he or
she should not have been.
(1)

Failing to inform law enforcement that orders for
arrest or a warrant have been recalled.

(2)

Reporting an incorrect case disposition to DMV.

(3)

Failing to report to DMV that money was paid and a
traffic offense has been satisfied.

Other. Putting the wrong date on a subpoena issued by the
clerk.

Areas with the Most Potential for Liability
A.

Maintaining the judgment docket and index.
1.

2.

The clerk is responsible for the judgment docket and can be liable in
damages for failure to properly docket or index judgments in a
timely manner. [See G.S. §§ 1-233 and –239]
a)

Clerk liable for clerk’s delay in docketing a judgment where
judgment debtor was solvent when judgment rendered but
was insolvent before judgment was finally docketed. [Young
v. Connelly, 112 N.C. 646, 17 S.E. 424 (1893).]

b)

Clerk docketed judgment but failed to cross-index it under
name of only solvent defendant; action barred by statute of
limitations. [Shackelford v. Staton, 117 N.C. 73, 23 S.E. 101
(1895).]

To limit potential liability, clerks should:
a)

Promptly docket judgments.

b)

Carefully review the terms of the judgment.
(1)

c)
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Failing to report to the Department of Corrections
that a conviction has been reversed.

Carefully review judgments to determine if any
duties have been placed on the clerk, i.e., the clerk is
to hold the money until the plaintiff files a voluntary
dismissal.

Courtroom clerks should not allow a party to take the
original judgment from the courtroom.
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d)

Whenever possible have another person check the data
entered by someone else.

e)

Review entries carefully for accuracy, including:

f)

3.
B.

(1)

Proper spelling of names;

(2)

Correct amounts; and

(3)

Correct dates.

Review the Daily Judgments/Disposition Report (Daily
Audit report) and compare the information in the report to
the original judgment to verify accuracy.

For more on docketing judgments, see Docketing, Crediting and
Canceling Judgments, Civil Procedures, Chapter 32.

Receiving, investing and disbursing money.
1.

2.

Receipt of money. The clerk is liable as an insurer of funds placed in
the clerk’s hands by virtue of the office. [Page v. Sawyer, 223 N.C.
102, 25 S.E.2d 443 (1943); State ex rel. Thacker v. Fidelity &
Deposit Co., 216 N.C. 135, 4 S.E.2d 324 (1939).]
a)

The clerk is liable for the loss of a minor’s funds from fire,
burglary, theft, embezzlement by subordinates, or as in this
case, by “an ingenious fraud” accomplished by means of
forged out-of-state guardianship papers. [Page v. Sawyer,
223 N.C. 102, 25 S.E.2d 443 (1943).]

b)

Failure of the clerk to account for funds upon demand
received by virtue or under color of his office raises the
presumption that the money was misappropriated and
converted upon receipt. The burden is on the clerk or the
surety to show the contrary. [State ex rel. Thacker v. Fidelity
& Deposit Co., 216 N.C. 135, 4 S.E.2d 324 (1939).]

Investment of money received. Investment decisions are in the
discretion of the clerk. [G.S. § 7A-112(a)]
a)

b)

The clerk’s discretion is subject to the limitations of G.S. §
7A-112.
(1)

The clerk may invest only in those securities as set
out in G.S. § 7A-112.

(2)

It is a Class 1 misdemeanor for a clerk to invest
money received by the clerk except as authorized by
G.S. § 7A-112. [G.S. § 7A-112(d)]

The clerk may be liable for a failure to invest if the clerk is
required to invest but does not.
(1)

The clerk is required to invest within 60 days of
receipt when money in a single account exceeds
$2,000 and it can reasonably be expected that the
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money will remain on deposit with the clerk for
more than 6 months. [G.S. § 7A-112(b)]
(2)

Damages for a failure to invest would be the
difference between checking account interest and the
amount that would have been earned if invested
pursuant to G.S. § 7A-112.

c)

The clerk should ensure that the clerk’s regular account
(checking account) and the clerk’s investments are insured
and collateralized. If over the FDIC insured amount
(currently $250,000), the clerk must make sure that the
account is collateralized. See AOC Financial Policies and
Procedures Manual.

d)

The clerk should ensure that the clerk’s accounts do not
exceed the collateralization amount.

e)

(1)

The clerk and bookkeeper should review the
monthly statements to make sure that the clerk is
properly protected.

(2)

The clerk and bookkeeper should be aware of shifts
in amounts.

To limit potential liability clerks and bookkeepers should be
careful not to delay investing while waiting for some action
to take place, for example, a petition to appoint a guardian. If
the clerk is willing to wait a certain period before investing,
the clerk should:
(1)

Use timely reminders to ensure follow-up and
investment in reasonable time;

(2)

Document the reason for delay in investment; and

(3)

Document attempts to get the information that is
delaying investment.

NOTE: The clerk must refuse to accept funds if a social
security number is not provided. A social security number is
mandatory when a Form 1099 will be issued.
f)

3.

For more on investment of money by the clerk, see G.S. §
7A-112 and Clerk’s Administration of Funds Owed to
Minors and Incapacitated Adults, Estates, Guardianships and
Trusts, Chapter 88.

Disbursement of money.
a)

The clerk must correctly distribute funds to the proper
person at the proper time. When in doubt about the
disbursement of funds, the clerk:
(1)

13.6

Should err on side of holding the money and contact
AOC Legal Counsel.
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(2)

b)

c)

May file an action for declaratory judgment. [See
Shore v. Edmisten, 290 N.C. 628, 227 S.E.2d 553
(1976) (superior court clerk asked for a judgment
advising whether funds he held were fines, payable
to public schools, or restitution, payable to recipients
designated in the judgments).]

Disbursement of funds pursuant to a judge’s order.
(1)

The general rule is that the clerk is protected when
disbursing funds pursuant to a judge’s order.

(2)

Exception: when the judge does not have jurisdiction
to enter the order. [See Page v. Sawyer, 223 N.C.
102, 25 S.E.2d 443 (1943) (clerk liable for paying
money to an alleged guardian who presented forged
papers, even though clerk directed to do so by court
order; order was void for lack of jurisdiction).]
(a)

A district court judge does not have
jurisdiction to order distribution of surplus
funds from a foreclosure. [See Koob v.
Koob, 283 N.C. 129, 195 S.E.2d 552
(1973).]

(b)

A superior court judge does not have
jurisdiction to enter an order directing how
the clerk is to distribute funds held by the
clerk under G.S. § 7A-111.

Disbursement of surplus funds.
(1)

When a statute requires a special proceeding to pay
out surplus funds, the clerk must only pay out those
funds pursuant to an order entered in a special
proceeding. The clerk should not pay out the funds
until the 10-day appeal period expires. [G.S. § 1301.2(e)]

(2)

Some sales resulting in surplus funds that require a
special proceeding include:
(a)

Foreclosure [G.S. § 45-21.32] (See
Proceeding to Determine Ownership of
Surplus Proceeds from Foreclosure Sale,
Special Proceedings, Chapter 131.)

(b)

Execution sale [G.S. § 1-339-71] (See Writs
of Execution, Civil Procedures, Chapter 38.)

(c)

Tax sale under G.S. § 105-374(q)(6), which
provides under certain circumstances for a
special proceeding pursuant to G.S. § 1339.71. EXCEPTION: If the clerk is served
with an IRS notice of levy of surplus funds,
the clerk must turn over the funds to the
13.7
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IRS. No special proceeding is necessary.
[U.S. v. Mauney, 642 F.Supp. 1097
(W.D.N.C. 1986).] (See Writs of Execution,
Civil Procedures, Chapter 38.)
d)

Return of money deposited to release a claim of lien in
accordance with G.S. § 44A-16.
(1)

By stipulation. For an example of an agreement to
release funds, see Appendix II at page 13.18.

(2)

By judge’s order. The clerk should not return the
funds until the 30-day appeal period expires.

(3)

By hearing after notice to the lien claimant.
(a)

(b)

C.

(i)

That it is more than 180 days from
the date of last furnishing labor or
materials and no lawsuit or lis
pendens filed within 180 days; or

(ii)

That the case was dismissed with no
order disposing of the funds.

The clerk should not pay out the funds until
the 10-day appeal period expires.

e)

Disbursement of funds paid to the clerk as restitution. The
clerk cannot decide to whom restitution is to be paid when
the order is not specific. In those cases, the clerk should go
to the restitution worksheet or to a judge.

f)

Disbursement of minor’s funds. See Clerk’s Administration
of Funds Owed to Minors and Incapacitated Adults, Estates,
Guardianships and Trusts, Chapter 88.

g)

Disbursement of criminal appearance cash bonds. See Initial
Appearance and Setting Conditions of Pretrial Release,
Criminal Procedures, Chapter 20.

Taking fiduciary bonds.
1.

Taking guardianship bonds.
a)

Guardianship bonds present liability concerns because by
statute the clerk is liable for all loss and damages sustained
for want of sufficient bond being taken. [G.S. § 35A1238(a)]
(1)
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The clerk should order return of the money
deposited if the clerk finds at the hearing:

Clerk liable when clerk did not require a sufficient
bond and did not review annually. [State ex. rel
Duckett v. Pettee, 50 N.C.App. 119, 273 S.E.2d 317
(1980).]
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(2)

b)

2.
D.

Clerk did not require sufficient bond from a
guardian. [Topping v. Windley, 99 N.C. 4, 5 S.E. 14
(1888).]

To limit potential liability, clerks should be especially
careful to require a guardianship bond for a general guardian
and a guardian of the estate.
(1)

Clerks should review annually the amount of the
bond to see whether it needs to be increased and
should also review whenever there is a sale of real
property.

(2)

For more on guardianship bonds, see Guardianship,
Estates, Guardianships and Trusts, Chapter 86.

Other fiduciary bonds. In other matters, there may not be a bond. If
there is a bond, the clerk should make sure that it is sufficient.

Personnel matters.
1.

2.

Brief overview of the employment-at-will doctrine. For a more
complete treatment of the topic, see the authorities cited immediately
below.
a)

The clerk appoints assistants and deputies “to serve at the
clerk’s pleasure.” [G.S. § 7A-102(a)] Thus, employees in the
clerk’s office serve at the clerk’s pleasure under the legal
doctrine of employment-at-will, rather than under a statutory
personnel system that requires due process before an adverse
employment action is taken. [PERSONNEL MANAGEMENT
MANUAL, Administrative Office of the Courts]

b)

Under the employment-at-will doctrine, an employer may
dismiss an employee “for good cause, for no cause, or even
for cause morally wrong.” [STEPHEN ALLRED,
EMPLOYMENT LAW A GUIDE FOR NORTH CAROLINA PUBLIC
EMPLOYERS 51-52 (3RD ED. 1999)] However, there are
exceptions to the employment-at-will rule and other
constraints that limit the clerk’s discretion in personnel
matters.

A clerk should not make personnel decisions based on the following:
a)

Race or national origin;

b)

Age;

c)

Religion;

d)

The exercise of First Amendment rights, such as free speech;

e)

A person’s disabilities;

f)

Pregnancy;

g)

Gender; or
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h)

3.

4.

IV.

A clerk may not discharge or take any adverse action against an
employee:
a)

For serving in the National Guard or the military;

b)

For participating in an unemployment compensation hearing;

c)

For serving on a jury;

d)

For filing a workers’ compensation claim, a wage-and-hour
complaint, or filing a complaint about unsafe working
conditions;

e)

On the basis of genetic information obtained about the
employee or a family member of the employee; or

f)

For whistle-blowing activities.

The clerk should exercise caution before basing personnel decisions
on political considerations.
a)

A public employee may not be discharged because of
political affiliation. [Branti v. Finkel, 445 U.S. 507 (1980);
Bright v. McClure, 865 F.2d 623 (4th Cir. 1989).]

b)

Nor can a person be refused public employment because of
political affiliation. [Bright v. McClure, 865 F.2d 623 (4th
Cir. 1989) (stating that the clerk’s role in the appointment of
magistrates is subject to this rule and further noting that
“state magisterial positions are not food for political
patronage”).]

5.

The clerk should not allow a hostile work environment because of
sexual or workplace harassment. See the AOC Policy on Unlawful
Workplace Harassment.

6.

To limit potential liability, clerks should contact AOC Legal Counsel
or AOC Human Resources before making personnel decisions that
may implicate any of the matters listed above.

Clerk’s Professional Liability Insurance
A.

13.10

A matter that could be considered to violate public policy.
[See Sides v. Duke University, 74 N.C.App. 331, 328 S.E.2d
818, review denied, 314 N.C. 331, 333 S.E.2d 490 (1985)
(nurse anesthetist could not be discharged for refusing to
testify untruthfully or incompletely in a medical malpractice
case).]

Overview. Professional liability insurance is provided for superior court
clerks, at State expense, pursuant to Article 31A of Chapter 143 of the
General Statutes.
1.

Professional liability insurance provides coverage for the first
$500,000.

2.

Excess liability insurance provides another million dollars in
coverage.
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B.

C.

D.

E.

Coverage.
1.

Coverage is provided in connection with any civil or criminal action
or proceeding brought against the clerk in his or her official or
individual capacity, or both, on account of an act done or omission
made in the scope and course of employment as a clerk. [G.S. § 143300.3]

2.

This would include proceedings for removal from office.

Benefits.
1.

The State provides a defense of the action. [G.S. § 143-300.3]

2.

The State pays a final judgment or the amount due under a
settlement. [G.S. § 143-300.6(a)]

Persons covered.
1.

Present or former employees, which includes any officer, agent or
employee of the State. [G.S. §§ 143-300.2(2) and –300.3]

2.

Specific persons covered include elected clerks, assistant and deputy
clerks, and head bookkeepers.

Representation.
1.

2.

Who represents the clerk.
a)

The Attorney General represents the clerk unless the AG
decides it is “impractical” for the AG to defend. [G.S. § 14717]

b)

In that case, AOC would arrange for representation by
private counsel.

Arranging representation.
a)

When served with any papers that appear to be an attempt to
commence a civil action or removal proceeding, the clerk
should:
(1)

Note the date, time and method of service.

(2)

If papers have been left with an individual other than
the clerk, note the name and title of that individual.

(3)

Save the envelope, if any.

(4)

Send a written request for representation to:
General Counsel, AOC
P.O. Box 2448
Raleigh, North Carolina 27602

(5)
b)

Include with the written request copies of all papers
served, the envelope, if any, and service information.

The clerk should not contact the AG’s Office directly, even
if a lawyer in the AG’s office previously has represented the
13.11
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clerk. Reasons for sending the request to AOC and not to the
AG’s office include:

c)

F.

AOC will know which section and/or staff attorney
should handle the matter.

(2)

AOC wants to monitor cases and track exposure.

(3)

AOC wants to confirm no reason exists to hire
private counsel.

(4)

AOC wants to confirm that no reason exists for
AOC to recommend that the AG refuse
representation.

How to select private counsel for removal petitions and other
cases in which AG finds it “impractical” to defend.
(1)

Contact AOC.

(2)

Select local attorney of choice.

(3)

Before representation, AOC will negotiate
reasonable compensation with that attorney.

(4)

AOC forwards recommendation to AG.

(5)

AG seeks Governor’s approval of attorney and
compensation.

(6)

At completion of case, attorney bills AOC.

(7)

AOC pays attorney.

Refusal of coverage.
1.

Grounds for refusal. The State will refuse to defend an action if the
State determines that:
a)

The act or omission was not within the scope and course of
the employment as a clerk;

b)

The individual acted or failed to act because of actual fraud,
corruption, or actual malice;

c)

Defense of the action or proceeding by the State would
create a conflict of interest between the State and the clerk;
or

d)

Defense of the action or proceeding would not be in the best
interests of the State. [G.S. § 143-300.4(a)]

2.

Who makes decision to refuse coverage. The decision to refuse
coverage is made by the Attorney General, in consultation with the
AOC Director. [G.S. § 143-300.4(b)]

3.

Consequences of decision to refuse coverage.
a)
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(1)

The clerk or employee must obtain his or her own counsel at
own expense.
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b)
4.

V.

The clerk or employee must pay any judgment or settlement
out of personal funds. No State funds may be used.

Examples where coverage may not be provided.
a)

Criminal conduct.

b)

Flagrant defiance of repeated legal advice about the matter
that is the subject of the claim.

c)

Egregious personnel decisions.

d)

AG is prosecuting the action.

Clerk’s Bond
A.

The AOC is required to purchase individual or blanket bonds for all clerks,
assistant and deputy clerks and others employed in the clerk’s office. The
bonds are to be conditioned upon faithful performance of duty and are to be
made payable to the State. [G.S. § 7A-107] The AOC has purchased one
blanket bond, in the amount of $1,000,000, that covers all such clerks and
other persons, as well as magistrates.

B.

The bond is for the protection of the State and the public. It is not for the
clerk’s protection.
1.

AOC submits claims on the bond only in cases of egregious
wrongdoing, such as embezzlement where it has used State funds to
restore the embezzled money.

2.

If the surety company pays a claim on the clerk’s bond, it has a right
to be reimbursed from the person whose wrongdoing gave rise to the
claim, i.e., the clerk.

C.

For conduct covered by the clerk’s professional liability insurance, AOC
does not submit a claim on the bond. Defense of the clerk is provided
through the Attorney General and the State pays any settlement or judgment.
See section IV at page 13.10.

D.

Occasionally lawyers will ask for information about the clerk’s bond, under
the impression that the way to assert a claim against a clerk is under the
bond. When the State provides representation and thereby undertakes to pay
the settlement or judgment, no claim is made on the bond.

E.

In the rare case in which the State denies representation and refuses to pay a
claimant, the claimant may file a claim on the bond as provided in G.S. § 5876-5.
1.

It has been held that the State has waived sovereign immunity by
purchasing the bond, up to the amount of the bond. [See Summey v.
Barker, 142 N.C.App. 688, 544 S.E.2d 262 (2001) (by expressly
providing for G.S. § 58-76-5, the General Assembly has made
sovereign immunity inapplicable to suits alleging that a public
official has caused injury through neglect, misconduct, or
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misbehavior in the performance of his duties or under color of his
office).]
2.

VI.

In such cases the denial of representation will be based on egregious
misconduct by the clerk, and the bonding company will have a right
to be reimbursed by the clerk for any payment it makes to the
claimant. See B.2 above.

More Tips for Reducing Risk of Liability
A.

The clerk should review and become familiar with the laws regarding the
office’s record keeping duties as set forth in Chapter 7A of the North
Carolina General Statutes.

B.

The clerk should review and become familiar with the laws that apply to the
duties in handling funds as set forth in Chapter 7A.
1.

Review and educate your staff on the fiscal policies and procedures
for clerks and bookkeepers.

C.

Develop procedures to ensure communication between divisions in your
office. For example, ensure that your cashiers and bookkeepers notify
criminal clerks when a fine has been paid so cases are not calendared after
the defendant has paid the fine and costs.

D.

Document, document, document! Place writings in the file documenting your
attempts to locate someone or information, your recall of an order for arrest,
or your conversations with attorneys. Write letters to document your
attempts to get someone to comply with their legal responsibilities.

E.

Use a diary or reminder system (calendars, daily reminder cards, timely
reminders in the e-mail system) to help you remember deadlines and
important dates. Do not rely on your memory. Types of reminder systems:
1.

Personal Calendars - use this if you check it regularly.

2.

Things to Do list – use this if you keep it handy and refer to it
regularly. Put it in a bright color so it will not get lost in the sea of
white paper and manila files on your desk.

3.

Diary Cards
Put subject or name of case on a 3 x 5 card in index card box.
Have dividers for each day of the month.
Every morning pull card for that day (and weekend if a Friday.)
Check to see if task has been completed.
If not, take action or re-diary the card.

4.
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Use timely reminders in TAO GUI or the calendar reminder in
Microsoft Outlook. For those using TAO GUI:
a)

Click on the icon for reminders.

b)

Address the letter.
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c)

Type in the date and time in the future to have the message
delivered.

d)

Type in your message, i.e., Has Attorney Doe delivered the
oath in the Smith guardianship case so letters can be issued?

e)

Mail the letter.

f)

The letter will appear in your mailbox on the date you
selected.
(1)

Check to see if task has been completed.

(2)

If not, take action or create a new timely reminder.
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APPENDIX I
Some Statutes Imposing Civil Liability or Criminal Punishment On the Clerk
(List is not exhaustive)
Civil Liability
1. G.S. § 1-241 Clerk who receives funds in payment of a money judgment must pay the
funds to the party entitled to them, under the same rules and penalties as if the money had
been paid into the clerk’s office by virtue of an execution.
2. G.S. § 1-305 Clerk who fails to comply with this section on the issuance of execution is
liable to be amerced in the sum of $100 for the benefit of the party aggrieved and is further
liable to the party injured by suit upon the clerk’s bond.
3. G.S. § 7A-106 Clerk going out of office who fails to transfer and deliver custody of
records, books, papers, moneys, and property of the office must forfeit and pay to the State
$1,000, which shall be sued for by the district attorney.
4. G.S. § 15A-537 Clerk may be liable for action taken in bad faith in determining whether to
release defendant, including approving defendant’s surety, because he or she has satisfied
pretrial release conditions.
5. G.S. § 35A-1238 Clerk who fails to require sufficient bond of a guardian is liable on the
clerk’s official bond for all loss and damages for want of sufficient bond being taken.
Additionally, clerk who willfully or negligently does a prohibited act, or fails to do a duty
imposed on the clerk by law, is liable on the clerk’s official bond for all loss and damages
arising from the act or omission.
6. G.S. § 43-5 Clerk’s bond is liable in case of any mistake, malfeasance, or misfeasance with
respect to the duties imposed on the clerk under Chapter 43, the Torrens Law.
7. G.S. § 45-21.31 Clerk is liable on clerk’s official bond for the safekeeping of surplus funds
received by the clerk from a sale under power of sale until funds properly paid out.
8. G.S. § 58-72-5 Officer who acts without a bond is liable to a forfeiture of $500 for each
attempt to exercise the office.
9. G.S. § 58-76-5 Every person injured by the neglect, misconduct, or misbehavior in office
of a clerk may institute a suit against the clerk and the surety on the clerk’s bond, both of
which will be liable for all acts done by the clerk by virtue or under color of the office.
10. G.S. § 58-76-15 Clerk who fails to pay money received by virtue or under color of the
office to the person entitled thereto is liable for judgment for any sum demanded; court hears
the motion and renders judgment at the session when the motion made, provided clerk given
10 days’ written notice of the motion. Pursuant to G.S. § 58-76-20, clerk liable for sum
detained and damages at the rate of 12% per annum from the time of detention until payment.
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11. G.S. § 105-32.3 Clerk who allows a personal representative to make a final settlement of
an estate without presenting evidence either that no estate tax is due or that it has been paid is
liable on the clerk’s bond for any estate tax due.
Criminal Punishment
1. G.S. § 7A-112(d) Any clerk who violates G.S. § 7A-112 on the investment of funds in the
clerk’s hands is guilty of a Class 1 misdemeanor.
2. G.S. § 14-90 Clerk who embezzles or converts to his or her own use property received by
virtue of the office or employment is guilty of a felony.
3. G.S. § 14-92 Clerk who embezzles or converts money or property being held by the clerk
in trust is guilty of a felony.
4. G.S. § 14-230 Clerk who willfully neglects or refuses to discharge any of the duties of the
office, and it is not elsewhere provided that the clerk shall be indicted for such default, is
guilty of a Class 1 misdemeanor. [Case held that injury to the public must occur as a
consequence of the omission, neglect or refusal. State v. Rhome, 120 N.C.App. 278, 462
S.E.2d 656 (1995) (magistrate accused of failing to discharge duties of a magistrate).]
5. G.S. § 14-232 Clerk who willfully swears falsely to certain reports and statements is guilty
of a Class 1 misdemeanor.
6. G.S. § 14-241 Clerk who negligently and willfully disposes of, or refuses to deliver to his
or her successor, General Assembly acts, appellate division reports and other public
documents is guilty of a Class 1 misdemeanor.
7. G.S. § 15A-541 Clerk or spouse who becomes a surety on criminal appearance bond for
someone other than a member of his or her immediate family is guilty of a Class 2
misdemeanor. G.S. § 58-71-105, which regulates bail bondsmen, also has a similar provision.
That statute essentially defines “member of immediate family” as spouse, parent, brother,
sister, child or descendant.
8. G.S. § 34-13 Clerk who violates this section on investments allowed a guardian under the
Veterans’ Guardianship Act is guilty of a Class 1 misdemeanor.
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APPENDIX II
FILE NO. _______________
COUNTY _______________
____________________________

AGREEMENT TO RELEASE
FUNDS
(G.S. § 44A-16)

VS.
____________________________
TO: The Clerk of Superior Court
The undersigned agree to the release of funds held by your office that were
deposited in accordance with G.S. § 44A-16 pursuant to a Claim of Lien filed on
___________________, _______. The parties agree that these funds should be
released to ___________________________.
________________________
Signature of Lien Claimant

________________________
Signature of Owner

________________________
Print Name

________________________
Print Name

|SWORN |AFFIRMED AND
SUBSCRIBED TO

Date

Signature of Person Authorized to Administer Oaths

Deputy CSC

|

SEAL
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|

| Assistant CSC

Notary

Clerk

Date My Commission Expires

| SWORN |AFFIRMED AND
SUBSCRIBED TO

Date

Signature of Person Authorized to Administer Oaths

| Deputy CSC | Assistant CSC | Clerk
SEAL

|

Notary

Date My Commission Expires
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I.

II.

Introduction
A.

Administration of oath to officials. The clerk may be called upon from time
to time to administer oaths to various elected and appointed public officials.
Additionally, the oaths taken by the clerk, and his or her deputies and
assistants, are set out in an appendix to this section.

B.

Solemnity required. As with courtroom oaths, these oaths or affirmations
should be taken and administered with the “utmost solemnity.” [G.S. § 11-1]

C.

Who may administer. The clerk, assistant clerk, and deputy clerk are
authorized by G.S. § 11-7.1 to administer oaths of office. G.S. § 11-7.1
authorizes other officials to administer oaths of office as well.

Procedure for Administering Oaths
A.

Placing of hand on Bible. In general, the party to be sworn places his or her
left hand upon the Bible or other holy book and raises the right hand.
Although the statute says “place hand on the Holy Scriptures,” North
Carolina follows the common law that allows a person taking an oath to
swear on a holy book of his or her choice. [Shaw v. Moore, 49 N.C. 25
(1856).]

B.

Use of affirmation. If the party to be sworn indicates that he or she is
opposed to taking the oath by using a Bible, he or she may be affirmed. [G.S.
§ 11-4] The words of the affirmation are the same as the words of the
prescribed oath, except that the word “affirm” shall be substituted for the
word “swear” and the words “so help me God” should be deleted. [G.S. § 114] Though the statute does not require any additional words or phrases, it is
the practice in some jurisdictions to add at the end “and this is your solemn
affirmation?”

C.

Subscription language. G.S. § 14-229 and the North Carolina Constitution,
art. VI, § 7 require oaths of office to be subscribed or signed. Because of this,
the clerk may wish to have the oath in written form available for execution.
An example using the general oath is provided. The subscription language
can be added to any oath.
I, ___________________, do swear that I will well and truly execute the
duties of the office of _____________________ according to the best of my
skill and ability, according to law; so help me God.
____________________________________
(Signature of officeholder)
SWORN AND SUBSCRIBED TO BEFORE ME
Date: _______________________
Signature: _______________________ (SEAL)
(Of official administering oath)
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Title: ___________________________
(Of official administering oath)
D.

Question format. The oath of office set out above and the oaths of office in
Chapter 11 of the General Statutes are in the form of a declaration. These
oaths may be given in a question format by inverting the text and changing
any references to “I” or “me” to “you” and any reference to “my” to “your”.
The oath to be subscribed and filed would still be in the form of a
declaration. The general oath in question format is illustrated below:
Do you, _____________, swear that you will well and truly execute the
duties of the office of ________________ according to the best of your skill
and ability, according to law; so help you God?

E.
III.

Fee for administration of an oath. There is no fee for the swearing in of a
public official. [G.S. § 7A-308]

Particular Oaths
A.

Oaths for officeholders. An officeholder shall take an oath required by the
North Carolina Constitution and an oath required by the General Statutes.
While the oaths are similar, there is no provision for taking one and not the
other. Thus, the recommended practice is to administer both.
1.

Oath required by the North Carolina Constitution, art. VI, § 7. Every
person elected or appointed to office shall take and subscribe to the
following oath:
I, ______________________, do solemnly swear that I will support
and maintain the Constitution and laws of the United States, and the
Constitution and laws of North Carolina not inconsistent therewith,
and that I will faithfully discharge the duties of my office as
_____________, so help me God.

2.

Oath required by G.S. § 11-7. Every person who is elected or
appointed to hold any office “of trust or profit” shall, before taking
office, take the following oath:
I, ______________________, do solemnly and sincerely swear that I
will support the Constitution of the United States; that I will be
faithful and bear true allegiance to the State of North Carolina, and to
the constitutional powers and authorities which are or may be
established for the government thereof; and that I will endeavor to
support, maintain and defend the Constitution of said State, not
inconsistent with the Constitution of the United States, to the best of
my knowledge and ability; so help me God.

3.

14.2

Specific oaths. After taking the oaths set out above, the officeholder
takes either a general oath or an oath to execute the duties of the
specific office to which he or she has been elected or appointed. G.S.
§ 11-11 sets out certain specific oaths, some of which are listed
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below. If called upon to administer an oath to an individual elected
or appointed to any of the offices listed in G.S. § 11-11, a specific
oath should be administered.
Administrator
Attorney at Law
Attorney General, State District Attorneys and County Attorneys
Clerk of the Supreme Court
Clerk of the Superior Court
Commissioners Allotting a Year’s Provision
Commissioners Dividing and Allotting Real Estate
Executor
Grand Jury Foreman
Grand Jurors
Justice, Judge, or Magistrate of the General Court of Justice
Petit Juror
Register of Deeds
Sheriff
Law Enforcement Officer
Witness in Civil or Criminal Case
Witness to Prove a Will
4.

General oaths. If G.S. § 11-11 does not set out a specific oath for a
particular office, the officeholder is to be sworn with the following
general oath:
I, ______________________, do swear (or affirm) that I will well
and truly execute the duties of the office of __________________
according to the best of my skill and ability, according to law; so
help me God.

5.

Oath for jury commissioners. If asked to swear or affirm a jury
commissioner, the clerk should administer the oaths required by the
North Carolina Constitution and G.S. § 11-7, followed by the oath
described in G.S. § 9-1 for jury commissioners. For information on
the clerk’s role in the jury commission process, see Clerk’s
Responsibilities to the Jury Commission, Courtroom Procedures,
Chapter 53.
a)

I, ____________, do solemnly swear (or affirm) that I will
support and maintain the Constitution and laws of the United
States, and the Constitution and laws of North Carolina not
inconsistent therewith, and that I will faithfully discharge the
duties of my office of ___________, so help me God.

b)

I, ____________, do solemnly and sincerely swear (or
affirm) that I will support the Constitution of the United
States; that I will be faithful and bear true allegiance to the
State of North Carolina, and to the constitutional powers and
authorities which are or may be established for the
government thereof; and that I will endeavor to support,
maintain, and defend the Constitution of said state, not
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inconsistent with the Constitution of the United States, to the
best of my knowledge and ability, so help me God.
c)

B.

IV.

Other oaths. In addition to the specific oaths set out in G.S. § 11-11, other
oaths are referenced in the General Statutes. If called on to administer or
provide the text for an oath not listed in G.S. § 11-11, check the index to the
General Statutes under “Oaths.”

Oaths for Clerks, Assistants, and Deputies
A.

B.

The form of the oath for clerks, assistant clerks, and deputy clerks.
1.

The clerk’s oaths. The clerk takes the two oaths to support the
constitutions set out in section III at page 14.2. Additionally, the
clerk takes a specific oath of office set out in G.S. § 11-11. All three
oaths are set out in Appendix I.

2.

Oaths for assistant and deputy clerks. Assistant and deputy clerks
also take the two oaths to support the constitutions set out in section
III at page 14.2. They then take the oath of office prescribed for
clerks of superior court, conformed to the office of assistant or
deputy clerk, as the case may be. [G.S. § 7A-102(a)] Examples of the
oaths for assistant and deputy clerks are set out in Appendix II.

3.

Appointment letters for assistant and deputy clerks. Sample
appointment letters for assistant and deputy clerks also are included
in Appendix II.
a)

If the clerk administers the oath for these positions, an
appointment letter is not necessary as the appointment is
implied from the administration of the oath.

b)

If the clerk does not administer the oath for these positions,
the clerk should prepare and sign an appointment letter.

When clerks, assistant clerks, and deputy clerks take their oaths.
1.

Requirement and penalty for noncompliance. G.S. § 11-7 requires
that the oath to support the constitution be taken “before taking
office or entering upon the execution of the office.” G.S. § 14-229
makes it a misdemeanor for any public officer to enter upon duties of
an office without first having taken the oath and requires that the
individual be ejected from office. G.S. § 128-5 imposes a penalty of
$500.00 plus ejection from the office if duties of an office are
undertaken before the required oath is taken.

2.

Application to clerks.
a)

14.4

I, ____________, do solemnly and sincerely swear (or
affirm) that I will well and truly execute the duties of the
office of Jury Commissioner of ____________ County,
according to the best of my skill and ability, according to
law; so help me God.

Newly elected clerks should take the oaths when his or her
term of office begins. A clerk’s term of office begins on the
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first Monday in December after his or her November
election to the office. [G.S. § 163-1]

3.

V.

b)

Upon reelection, the clerk should be resworn at the
beginning of the new term. This does not have to take place
immediately upon the start of the new term as the holdover
provisions in the North Carolina Constitution, art.VI, § 10,
and in G.S. § 128-7, would apply.

c)

A clerk appointed to fill a vacancy or one appointed as
acting clerk should take the oaths upon appointment and
before executing any of the duties of the office.

Application to assistant and deputy clerks.
a)

Those appointed as assistants or deputies should take the
required oaths after formal appointment and before entering
upon the duties of the office.

b)

Upon a clerk’s reelection, it is customary for assistants and
deputies to be resworn at the beginning of the new term but
it is not necessary.

c)

Upon election of a new clerk, if that clerk decides to retain
the assistants and deputies appointed by the former clerk,
those assistants and deputies should be resworn at the
beginning of the new term. If the clerk does not reswear
those assistants and deputies, their actions in the new term in
all likelihood would be considered valid under the holdover
provisions of the North Carolina Constitution. [N.C. Const.,
art. VI § 10; G.S. § 128-7; Norfleet v. Staton, 73 N.C. 546
(1875).]

d)

Upon appointment of a new clerk to fill a vacancy in the
office, if that clerk decides to retain the assistants and
deputies appointed by the former clerk, those assistants and
deputies should be resworn. If the clerk does not reswear
those assistants and deputies, their actions in all likelihood
would be considered valid under the provisions cited in
subparagraph (c) above.

e)

If a vacancy in the office of clerk is not immediately filled,
the assistants and deputies may continue to act pursuant to
their original appointments and qualifications based on the
rationale that they serve the office of the clerk rather than the
individual clerk.

f)

The information in this section is set out in table form in
Appendix III at page 14.13.

Miscellaneous
A.

Reswearing of individuals. There is no need to reswear an individual whose
name changes because of marriage, divorce, or other circumstance, but the
clerk may do so for record keeping purposes.
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B.

14.6

New and reappointed magistrates.
1.

A new magistrate should be sworn at the start of the new term, which
begins on January 1st. [G.S. § 7A-171(b)]

2.

It is the general practice for magistrates reappointed for a new term
to be resworn. The clerk should not administer the oath to the
magistrate before the start of the new term. However, it is not
necessary that the magistrate be resworn on January 1st or shortly
thereafter, as he or she would come under the holdover provisions in
the N.C. Const., art. VI, § 10, and in G.S. § 128-7, and would have
authority to act even though not resworn.
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APPENDIX I
Oath of Office for the Clerk
I, (insert name), do solemnly swear that I will support and maintain the Constitution
and laws of the United States, and the Constitution and laws of North Carolina not
inconsistent therewith, and that I will faithfully discharge the duties of my office as Clerk of
Superior Court of (insert county) County, so help me God.
I do solemnly and sincerely swear that I will support the Constitution of the United
States; that I will be faithful and bear true allegiance to the State of North Carolina, and to the
constitutional powers and authorities which are or may be established for the government
thereof; and that I will endeavor to support, maintain and defend the Constitution of said
State, not inconsistent with the Constitution of the United States, to the best of my knowledge
and ability; so help me God.
I do swear that, by myself or any other person, I neither have given, nor will I give, to
any person whatsoever, any gratuity, fee, gift or reward, in consideration of my election or
appointment to the office of clerk of the superior court for the county of (insert county); nor
have I sold, or offered to sell, nor will I sell or offer to sell, my interest in the said office; I
also solemnly swear that I do not, directly or indirectly, hold any other lucrative office in the
State; and I do further swear that I will execute the office of clerk of the superior court for the
county of (insert county) without prejudice, favor, affection or partiality, to the best of my
skill and ability; so help me, God.
___________________________
Signature
SWORN AND SUBSCRIBED TO BEFORE ME
Date: _______________________
Signature: _______________________ (SEAL)
(Of official administering oath)
Title: ___________________________
(Of official administering oath)
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Appointment Letter

STATE OF NORTH CAROLINA

ASSISTANT/DEPUTY CLERK OF
SUPERIOR COURT

COUNTY OF _________________
I, _______________, Clerk of Superior Court for ____________ County, North
Carolina, under and by virtue of the power in me vested by the laws of the State, do hereby
nominate, constitute and appoint ___________________ of this County and State, as
(Assistant/Deputy) Clerk of Superior Court for _______________ County, North Carolina
and do vest her/him with all the power and authority appurtenant to such office of
(Assistant/Deputy) Clerk, as provided by the laws of the State and to the end that all her/his
acts as (Assistant/Deputy) Clerk shall be given the full faith and credit provided for under the
laws of the State of North Carolina.
WITNESS my hand and seal of this said Court, this the ____ day of ______, ____.
________________________
(Name of Clerk)
Clerk of Superior Court
___________ County
North Carolina
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Combination Appointment Letter and Oath
STATE OF NORTH CAROLINA
COUNTY OF ________________
IN THE MATTER OF THE APPOINTMENT OF
_____________________________
AS (ASSISTANT/DEPUTY) CLERK OF SUPERIOR COURT
I, _____________, Clerk of Superior Court in and for the County and State aforesaid,
do hereby appoint _____________________________, (Assistant/Deputy) Clerk of Superior
Court of ____________ County, North Carolina.
This appointment is made by virtue of Chapter § 7A-102 of the General Statutes of
North Carolina.
Witness my hand and seal, this the _____ day of _________, ____.
________________________
Clerk of Superior Court
STATE OF NORTH CAROLINA
_____________ COUNTY
I, ________________, do solemnly swear that I will support and maintain the
Constitution and laws of the United States, and the Constitution and laws of North Carolina
not inconsistent therewith, and that I will faithfully discharge the duties of my office as
(Assistant/Deputy) Clerk of Superior Court of ____________ County, so help me God.
I do solemnly and sincerely swear that I will support the Constitution of the United
States; that I will be faithful and bear true allegiance to the State of North Carolina, and to the
constitutional powers and authorities which are or may be established for the government
thereof; and that I will endeavor to support, maintain and defend the Constitution of said
State, not inconsistent with the Constitution of the United States, to the best of my knowledge
and ability; so help me God.
I do swear that, by myself or any other person, I neither have given, nor will I give, to
any person whatsoever, any gratuity, fee, gift or reward, in consideration of my appointment
to the office of (Assistant/Deputy) Clerk of the Superior Court for the County of
_____________, nor have I sold, or offered to sell, nor will I sell or offer to sell, my interest
in the said office; I also solemnly swear that I do not, directly or indirectly, hold any other
lucrative office in the State; and I do further swear that I will execute the office of
(Assistant/Deputy) Clerk of the Superior Court for the County of ______________ without
prejudice, favor, affection or partiality, to the best of my skill and ability; so help me, God.
_____________________________
Signature
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SWORN AND SUBSCRIBED TO BEFORE ME
Date: _______________________
Signature: _______________________ (SEAL)
(Of official administering oath)
Title: ___________________________
(Of official administering oath)
STATE OF NORTH CAROLINA
______________ COUNTY
I, ________________, Clerk of Superior Court of _____________ County, State of
North Carolina, do hereby certify the foregoing and above to be a transcript of the
appointment and oath of ______________ as (Assistant/Deputy) Clerk of Superior Court for
the County of _________________. Therefore, let the appointment and oath and this
certificate be registered.
Witness my hand and seal, this the _____ day of _________, ____.
________________________
Clerk of Superior Court
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Oath of Office for Deputy Clerk
I, (insert name), do solemnly swear that I will support and maintain the Constitution
and laws of the United States, and the Constitution and laws of North Carolina not
inconsistent therewith, and that I will faithfully discharge the duties of my office as deputy
clerk of superior court of (insert county) County, so help me God.
I do solemnly and sincerely swear that I will support the Constitution of the United
States; that I will be faithful and bear true allegiance to the State of North Carolina, and to the
constitutional powers and authorities which are or may be established for the government
thereof; and that I will endeavor to support, maintain and defend the Constitution of said
State, not inconsistent with the Constitution of the United States, to the best of my knowledge
and ability, so help me God.
I do swear that, by myself or any other person, I neither have given, nor will I give, to
any person whatsoever, any gratuity, fee, gift or reward, in consideration of my appointment
to the office of deputy clerk of the superior court for the county of (insert county); nor have I
sold, or offered to sell, nor will I sell or offer to sell, my interest in the said office; I also
solemnly swear that I do not, directly or indirectly, hold any other lucrative office in the
State; and I do further swear that I will execute the office of deputy clerk of the superior court
for the county of (insert county) without prejudice, favor, affection or partiality, to the best of
my skill and ability; so help me, God.
___________________________
Signature
SWORN AND SUBSCRIBED TO BEFORE ME
Date: _______________________
Signature: _______________________ (SEAL)
(Of official administering oath)
Title: ___________________________
(Of official administering oath)
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Oath of Office for Assistant Clerk
I, (insert name), do solemnly swear that I will support and maintain the Constitution
and laws of the United States, and the Constitution and laws of North Carolina not
inconsistent therewith, and that I will faithfully discharge the duties of my office as assistant
clerk of superior court of (insert county) County, so help me God.
I do solemnly and sincerely swear that I will support the Constitution of the United
States; that I will be faithful and bear true allegiance to the State of North Carolina, and to the
constitutional powers and authorities which are or may be established for the government
thereof; and that I will endeavor to support, maintain and defend the Constitution of said
State, not inconsistent with the Constitution of the United States, to the best of my knowledge
and ability; so help me God.
I do swear that, by myself or any other person, I neither have given, nor will I give, to
any person whatsoever, any gratuity, fee, gift or reward, in consideration of my appointment
to the office of assistant clerk of the superior court for the county of (insert county); nor have
I sold, or offered to sell, nor will I sell or offer to sell, my interest in the said office; I also
solemnly swear that I do not, directly or indirectly, hold any other lucrative office in the
State; and I do further swear that I will execute the office of assistant clerk of the superior
court for the county of (insert county) without prejudice, favor, affection or partiality, to the
best of my skill and ability; so help me, God.
___________________________
Signature
SWORN AND SUBSCRIBED TO BEFORE ME
Date: _______________________
Signature: _______________________ (SEAL)
(Of official administering oath)
Title:___________________________
(Of official administering oath)
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APPENDIX III
Oath Requirements for Clerks, Assistants, and Deputies After Various Events
Event

Clerks

Assistants and Deputies

Term of office

Four years from first Monday G.S. 7A - 102(a) provides that
in
December
following assistants and deputies serve at the
November election. [G.S. 163 - pleasure of the clerk so will serve until
1]
appointment is revoked.

Taking of oath
after initial
election or
appointment

Should take oath at start of
term of office. G.S. 11-7
requires oath before taking
office; G.S. 14-229 makes it a
misdemeanor for an officer to
enter upon duties without first
taking oath; G.S. 128-5
imposes $500.00 penalty plus
ejection from office if duties
undertaken before required
oaths taken.

Taking of oath
after reelection

Should
be
resworn
beginning of new term.

Vacancy in
office of the
clerk

Clerk appointed by senior
resident judge to fill vacancy
should
take
oath
upon
appointment
and
before
executing any duties of the
office.

Holding over in
office

Art. VI, sec. 10, N.C. Assistants and deputies are officers;
Constitution provides that all holdover provisions applicable.
officers shall hold their
positions
until successors
chosen and qualified. G.S. 1287 provides that all officers shall
continue
until
successors
appointed. No need to retake
oath.

Should take oath after formal
appointment and before entering upon
duties of office. Same statutes
applicable.

at Customary for reelected clerks to
reswear assistants and deputies at
beginning of each term but is not
necessary. Upon election of a new clerk,
assistants and deputies should be
resworn but if not, acts probably still
valid.
Upon appointment of a new clerk,
assistants and deputies should be
resworn but if not, acts probably still
valid. If vacancy not immediately filled,
assistants and deputies can continue to
act based on rationale that they serve the
office of the clerk and not the individual
clerk.
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I.

Overview
A.

General public records law. [G.S. § 132-1]
1.

The public records and public information compiled by the agencies
of North Carolina government or its subdivisions are the property of
the people.
a)

By enacting the Public Records Act, the legislature intended
to provide that, as a general rule, the public would have
liberal access to public records. [News & Observer
Publishing Co. v. Poole, 330 N.C. 465, 412 S.E.2d 7
(1992).]

b)

Access to public records in this State is governed by Chapter
132, which provides for liberal access. [Virmani v.
Presbyterian Health Services Corp., 350 N.C. 449, 515
S.E.2d 675, reh’g denied, 351 N.C. 123, 540 S.E.2d 34
(1999), cert. denied, 529 U.S. 1033, 120 S.Ct. 1452, 146
L.Ed.2d 337 (2000).]

2.

“Agencies of North Carolina government or its subdivisions” means
and includes every public office, public officer or official (State or
local, elected or appointed.) Court records fall under the public
records law.

3.

The general rule is that public records include:
All documents, papers, letters, maps, books, photographs, films,
sound recordings, magnetic or other tapes, electronic data-processing
records, artifacts, or other documentary material, regardless of
physical form or characteristics, made or received pursuant to law or
ordinance in connection with the transaction of public business by
any agency of North Carolina government or its subdivisions.

4.
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a)

Drafts of documents are subject to disclosure under the
Public Records Act. [News & Observer Publishing Co. v.
Poole, 330 N.C. 465, 412 S.E.2d 7 (1992).]

b)

The phrase "pursuant to law or ordinance in connection with
the transaction of public business" should include, in
addition to those records required by law, those records that
are kept in carrying out lawful duties. [News & Observer
Publishing Co. v. Wake County Hosp. Sys., 55 N.C.App. 1,
284 S.E.2d 542 (1981), review denied, 305 N.C. 302, 291
S.E.2d 151, appeal dismissed and cert. denied, 459 U.S. 803,
103 S.Ct. 26, 74 L.Ed.2d 42 (1982).]

Exceptions to the general public records law:
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a)

State Personnel Records. [G.S. § 126-22] Personnel file
means any employment-related or personal information
gathered by the employer. Employment-related information
contained in a personnel file includes information
concerning the employee’s application, selection,
nonselection, promotion, demotion, transfer, leave, salary,
contract for employment, benefits, suspension, performance
evaluation, disciplinary actions and termination. Personal
information includes the employee’s home address, social
security number, medical history, personal financial data,
marital status, dependents, and beneficiaries.
The Clerk’s file on an employee, as well as the employee file
maintained by the AOC, are both part of the employee’s
personnel file.
(1)

Exception to the general law on personnel records.
The following information is public record and if
requested, must be revealed “name, age, date of
original employment or appointment to the State
service, the terms of any contract by which the
employee is employed, whether written or oral to the
extent that the employer has the written contract or a
record of the oral contract in its possession, current
position, title, current salary, date and amount of
most recent increase or decrease in salary, date of
most recent promotion, demotion, transfer,
suspension, separation, or other change in position
classification, and the office or station to which the
employee is currently assigned.” [G.S. § 126-23]

(2)

The fact there has been a demotion, transfer,
suspension, separation, or other change in position
classification, must be revealed if requested.
However, the reason for the demotion, transfer,
suspension, separation, or other change in position
classification may not be revealed.
(a)

Example: An assistant clerk has been
performing poorly and without justification,
absent or tardy for work for the last six
months. The clerk has decided to demote the
assistant and promote a deputy to the
assistant position. The local paper has
requested information on the former
assistant including whether she has been
demoted, and if so, why.
The clerk must reveal that the employee’s
position has been changed from assistant
clerk to deputy clerk. However, the clerk
cannot reveal that the reason for the
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demotion is because of poor performance
and absenteeism.
b)

Public agency is not required to “create” a record. Nothing in
the public records law shall be construed to require a public
agency to create or compile a record that does not exist.
[G.S. § 132-6.1(c) electronic database; G.S. § 132-6.2
records]
Example: An attorney wants the clerk to create a list of all
traffic offenses committed by teenagers, so the attorney will
not have to check all files for a date of birth. Since “traffic
offenses by teenagers” is not a record kept by the clerk, the
clerk does not have to honor the request.

c)

d)

B.

Sensitive Public Security Information. [G.S. § 132-1.7]
(1)

Details of public building security plans and
arrangements or the detailed plans or drawings of
public buildings are not public records.

(2)

Plans to prevent or respond to terrorist activity, the
disclosure of which would jeopardize the safety of
governmental personnel or the general public or the
security of any governmental facility, are not public
records.

The lists provided by the Commissioner of Motor Vehicles
to county jury commissions and the State Board of Elections
under G.S. § 20-43.4 are not public records. [G.S. § 20-43.4]

Specific laws regarding court records.
1.

Court records. [G.S. § 7A-109] Each clerk shall maintain such
records, files, dockets and indexes as are prescribed by rules of the
Director of the Administrative Office of the Courts. Except as
prohibited by law, these records shall be open to the inspection of the
public during regular office hours, and shall include civil actions,
special proceedings, estates, criminal actions, juvenile actions,
minutes of the court, judgments, liens, lis pendens, and all other
records required by law to be maintained.

2.

Filing of otherwise confidential records in a public record subjects
the confidential record to the public records law.
a)

Including a confidential SBI investigation report in minutes
of a public body made the report public. [News and Observer
Publishing Co. v. Poole, 330 N.C. 465, 412 S.E.2d 7
(1992).]

b)

Attaching copies of medical peer review documents to the
plaintiff’s complaint resulted in the documents becoming
public records and no longer entitled to protection of medical
peer review exemption to the public records law. [Virmani v.
Presbyterian Health Services Corp, 350 N.C. 449, 515
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S.E.2d 675, reh’g denied, 351 N.C. 123, 540 S.E.2d 34
(1999), cert. denied, 529 U.S. 1033, 120 S.Ct. 1452, 146
L.Ed.2d 337 (2000).]
3.

4.
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Examples of public records in the court system:
a)

Cash receipting and financial management reports;

b)

Court files, indexes and docket books;

c)

Court minutes;

d)

Court calendars;

e)

Daily reports;

f)

E-mail;

g)

Electronic court file and docket information;

h)

Evidence which has been accepted by the court;

i)

Letters; and

j)

Master Jury list including names of jurors and grand jurors.

Court records that are not public records:
a)

Adoption records. [G.S. § 48-9-102]

b)

Files containing juvenile information are confidential:
(1)

Abused, neglected or dependent juvenile. [G.S. §
7B-2901]

(2)

Delinquent or undisciplined juvenile. [G.S. § 7B3000]

(3)

Emancipation. [G.S. § 7B-3500] While the statute
does not state that the final order of emancipation is
confidential, the Rules of Recordkeeping 12.1, 12.4,
and 12.5 state these files are not open to public
inspection. However, the CERTIFICATE OF
EMANCIPATION (AOC-J-902M) is filed as a
registration and is a public record.

(4)

Judicial Waiver of Parental Consent (Abortion)
cases. [G.S. § 90-21.8]

(5)

Termination of parental rights. [G.S. § 7B-1100]
While the statute does not state that the final order
terminating parental rights is confidential, the Rules
of Recordkeeping 12.1, 12.4, and 12.5 state these
files are not open to public inspection.

c)

Grand jury indictments, if ordered sealed by a judge until
arrest, must be kept secret and the clerk must seal it. [G.S. §
15A-623(f)]

d)

Multidisciplinary evaluations (MDE) in guardianship cases.
[G.S. § 35A-1111(b)]
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e)

(1)

The contents of the MDE may only be revealed as
directed by the clerk, i.e., entered into evidence.

(2)

Since a MDE contains personal medical and
psychological information, some clerks believe the
MDE should not be placed in the public record, and
return the MDE to the party who introduced the
MDE into evidence after the time for appeal has
expired. (See Incompetency Determinations, Estates,
Guardianships and Trusts, Chapter 85, for
introducing into evidence and disposition of
evidence.)

Involuntary commitments. [G.S. § 122C-207]
(1)

Except the clerk may reveal to a sheriff’s office an
individual’s involuntary commitment record, if the
sheriff requests the information as part of his or her
duty to verify that the individual is qualified for a
concealed weapon permit and the sheriff gives the
clerk a release from the permit applicant. [G.S. § 14415.13]
(a)

The statute indicates that the application for
a concealed handgun permit must include a
release of records from the applicant.

(b)

The form release is RELEASE OF
PHYSICAL AND MENTAL HEALTH,
SUBSTANCE ABUSE AND CONFIDENTIAL COURT RECORDS FOR CONCEALED HANDGUN PERMIT (AOC-SP914M).

While the law requires the “…disclosure to the
sheriff of any records concerning the mental health
or capacity…” of the individual, in practice some
sheriffs only ask whether a file exists and the clerk
simply responds yes or no. [G.S. § 14-415.13(a)(5)]
If the answer is yes, some sheriffs request to view
the file.
(2)

Upon motion, usually of the respondent, a district
court judge may order a file opened. [G.S. § 122C54(d)]

f)

Attorney disability inactive. [G.S. § 84-23, -28(g); 27 NCAC
.0104.] This is a temporary suspension for 180 days of an
attorney who, due to substance abuse or addiction, is
impaired.

g)

Unreturned arrest warrants and search warrants. [G.S. § 1321.4(k)] Once returned the warrant is a public record
regardless of whether or not it has been served. All other
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criminal processes are public records upon issuance unless
ordered sealed by the court.
(1)
h)

II.

Return is defined in G.S. §§ 15A-301(d) and
-301.1(n).

Wills filed for safekeeping. [G.S. § 31-11] The contents of
the wills are not public records. While the statute does not
address the index to wills, Rule of Recordkeeping 6.9 states
that the index is not subject to public inspection.

Right to View Public Records [G.S. § 132-6]
A.

Inspection and examination. [G.S. § 132-6]
Every custodian of public records shall permit any public record in the
custodian's custody to be inspected and examined at reasonable times and
under reasonable supervision by any person, and shall, as promptly as
possible, furnish copies thereof upon payment of any fees as may be
prescribed by law.
1.

2.

Custodian.
a)

The public official in charge of an office having public
records shall be the custodian thereof. [G.S. § 132-2]

b)

"Custodian" does not mean an agency that holds the public
records of other agencies solely for purposes of storage (i.e.,
storage facility where old records are kept) or safekeeping
(i.e., AOC microfilming division) or solely to provide data
processing.

Reasonable time.
a)

While not defined it is safe to assume that the phrase “at
reasonable times” means during office hours.
This is further supported by the specific language regarding
the clerks’ records in G.S. § 7A-109, which states “Except as
prohibited by law, these records shall be open to the
inspection of the public during regular office hours, and shall
include civil actions, special proceedings, estates, criminal
actions, juvenile actions, minutes of the court, judgments,
liens, lis pendens, and all other records required by law to be
maintained.” [G.S. § 7A-109]

b)
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The Public Records Act does not give a government agency
the discretionary authority to decline to comply with an
order for release of records until a time when the agency has
determined that release would be prudent or timely. Trial
judge ordered that University release information, including
interoffice communications, requested by media, and
University officials declined to do so. The Court of Appeals
found no merit in the University’s argument that if released
the information could be taken out of context. [North
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Carolina Press Ass'n v. Spangler, 94 N.C.App. 694, 381
S.E.2d 187, review denied, 325 N.C. 709, 388 S.E.2d 461
(1989).]
c)
3.

4.

The custodian has no discretion to prevent inspection and
copying of public records. [Virmani, 350 N.C. at 465]

Reasonable supervision.
a)

The custodian of the records has the duty to ensure the
records are maintained and not destroyed. Reasonable
supervision can include setting regulations on “ (1) the hours
during which inspections are allowed; (2) the form that
requests must take; (3) how records are removed from files;
(4) spaces in the office available to person inspecting
records; (5) whether inspections must be supervised; and (6)
how copies are to be made and at what price.” [DAVID M.
LAWRENCE, PUBLIC RECORDS LAW FOR NORTH CAROLINA
LOCAL GOVERNMENTS at 44 (2nd ed. 2009)]

b)

A clerk may want to supervise the review of a file that
contains sealed documents or medical records that have been
subpoenaed, but not yet introduced into evidence.

Promptly furnishing copies.
a)

The word “promptly” is not defined in the statute, nor are
there any cases in North Carolina interpreting the word.
According to Professor David M. Lawrence, the clerk
“should respond to a fairly simple request either
immediately, within a few hours, or perhaps within a day or
two. As the request becomes greater, the [clerk] probably has
more time to deliver the records, but should respond within a
week or so at most.” [DAVID M. LAWRENCE, PUBLIC
RECORDS LAW FOR NORTH CAROLINA LOCAL
GOVERNMENTS at 41 (2nd ed. 2009)]
Examples. If the person wants a copy of one document in a
case file it should be made as soon as a staff member has
access to the copy machine.
If the person wants a copy of a multi-volume case file it
would be reasonable to schedule an appointment or set a
time in the future (several days) to get the copies made.

5.

Payment of fees. The fees for copying most types of court records
are set by statute. See section IV at page 15.10.

B.

Reason for request not required. The clerk cannot require a person to disclose
the purpose or motive for the request before permitting the person to inspect
and examine public records, or to obtain copies. [G.S. § 132-6(b)]

C.

Confidential information must be separated from public information. No
request to inspect, examine, or obtain copies of public records shall be denied
on the grounds that confidential information is commingled with the
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requested nonconfidential information. If it is necessary to separate
confidential from nonconfidential information in order to permit the
inspection, examination, or copying of the public records, the public agency
shall bear the cost of such separation. [G.S. § 132-6(c)]
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1.

Occasionally documents sealed by the court are placed in an
otherwise public court file. The clerk should label the sealed portion
of the record as “SEALED BY COURT ORDER” and “TO BE
OPENED ONLY BY PRESIDING OR APPELLATE JUDGE OR
PURSUANT TO COURT ORDER”.

2.

For added security the clerk may want to remove the entire file from
the shelf so no one can inadvertently access the sealed portion of the
file. (See also Clerk’s Handling of Evidence, Courtroom Procedures,
Chapter 52.)

D.

Electronic access. [G.S. § 7A-109(d)] In order to facilitate public access to
court records, except where public access is prohibited by law, the Director
of the AOC may enter into one or more nonexclusive contracts under
reasonable cost recovery terms with third parties to provide remote electronic
access to the records by the public. Costs recovered pursuant to this
subsection shall be remitted to the State Treasurer to be held in the Court
Information Technology Fund established in G.S. § 7A-343.2.

E.

Old or brittle records. The inspection or copying of any public record, which,
because of its age or condition could be damaged during inspection, or
copying, may be made subject to reasonable restrictions intended to preserve
the particular record. [G.S. § 132-6(f)]

F.

Denial of right to inspect, examine or copy records. [G.S. § 132-9] Any
person who is denied access to public records for purposes of inspection and
examination, or who is denied copies of public records, may apply to the
appropriate division of the General Court of Justice for an order compelling
disclosure or copying.
1.

Such actions shall be accorded priority by the trial and appellate
courts.

2.

In any action brought pursuant to this section in which a party
successfully compels the disclosure of public records, the court must
allow the prevailing party to recover reasonable attorney fees unless
the court finds:
a)

That the agency acted with substantial justification in
denying access to the public records; or

b)

Circumstances that would make the award of attorney fees
unjust.

3.

Any attorney fees assessed against a public agency under this section
shall be charged against the operating expenses of the agency;

4.

However, the court may order that all or any portion of any attorney
fees so assessed be paid personally by any public employee or public
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official found by the court to have knowingly or intentionally
committed, caused, permitted, suborned, or participated in a
violation of this Article.

III.

5.

No order against any public employee or public official shall issue in
any case where the public employee or public official seeks the
advice of an attorney and such advice is followed.

6.

If the court determines that an action brought pursuant to this section
was filed in bad faith or was frivolous, the court must assess a
reasonable attorney fee against the person or persons instituting the
action and award it to the public agency as part of the costs.

Social Security Numbers and Other Personal Information in Court Documents
A.

B.

C.

Clerk taking social security numbers.
1.

The clerk should not collect the social security number unless
absolutely necessary for the performance of his or her duties.

2.

If social security number is collected, the clerk should to the extent
possible segregate the number on a separate page from the rest of the
record.

3.

G.S. § 132-1.10 does not make the above provisions mandatory for
“documents filed in the official records of the courts.”

Personal information in pleadings or other documents prepared for court
records. [G.S. § 132-1.10(d)]
1.

No person preparing a document to be filed in the clerk’s office may
include a person’s social security, employer taxpayer identification,
driver’s license, state identification, passport, checking account,
savings account, credit card, or debit card number, or personal
identification code (PIN) code or passwords (hereinafter, personally
identifying information) in the document unless expressly required
by law or court order. [G.S. § 132-1.10(d)]

2.

Violation of this provision by the person drafting the document is an
infraction with a fine of up to $500.

Redacting personally identifying information in court records on court’s
Internet Website available to general public. Note: At the time of printing,
there are no court records on an AOC public website, but in the future this
provision might apply to electronic filing.
1.

Any person has the right to request that the clerk redact the person’s
personally identifying information from image or copy placed on a
public website.

2.

The following procedure applies:
a)

The person requesting redaction of record must file a written
request, signed by requester, specifying the particular
information to be redacted and identifying the document
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from which the information is to be redacted and the location
of the information within the document.

IV.

The clerk has no duty to inquire beyond the request to verify
the identity of the person requesting the redaction.

c)

The clerk redacts the information.

d)

There is no fee for redaction.

e)

It is an infraction subject to a fine of not more than $500 to
request a redaction without proper authority to do so.

f)

After redaction the clerk has no duty to remove the redaction
upon subsequent request by an individual or by order of the
court, if impossible to do so. [G.S. § 132-1.10(f)]

3.

The clerk must post signs throughout the office and on any Internet
Web site available to the general public that persons may not include
personally identifying information in court documents and that a
person has a right to request redaction of such information that is
posted on an Internet Web site used by the clerk. [G.S. § 1321.10(g)]

4.

There is no liability to the clerk for any action the clerk or his or her
employees take related to these provisions regarding personal
identifying information or for any damages that might result from
this information being made available on the public Web site. [G.S. §
132-1.10(h)]

Access to Sealed Court Records and Proceedings
A.

General rule regarding access.
1.
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b)

Records and proceedings which are not confidential by law should
only be sealed or closed when it is for the “fair administration of
justice or …where the openness … would be more harmful than
beneficial.” [Virmani v. Presbyterian Health Services Corp., 350
N.C. 449, 515 S.E.2d 675, reh’g denied, 351 N.C. 123, 540 S.E.2d
34 (1999), cert. denied, 529 U.S. 1033, 120 S.Ct. 1452, 146 L.Ed.2d
337 (2000).]
a)

In a case concerning the quality of medical care provided by
a physician and the hospital’s revocation of that physician’s
privileges, when the evidence included confidential medical
information, the North Carolina Supreme Court upheld an
order of the trial judge sealing portions of the record and
closing certain court proceedings. The Supreme Court stated
that the trial courts have the inherent power to “…control
their proceedings and records in order to ensure that each
side has a fair and impartial trial.” [350 N.C. at 463.]

b)

The court “…may in proper circumstances, shield portions
of court proceedings and records from the public…when its
use is required in the interest of fair administration of justice
or where, for reasons of public policy, the openness
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ordinarily required …will be more harmful than beneficial.”
[350 N.C. at 463.]
c)

The courts also have the power to issue injunctions to
prevent the disclosure of documents that are filed in a public
record but which are not subject to the Public Records Act.
A state agency subject to the Public Records Act was
enjoined from revealing trade secret information filed with
that agency. [North Carolina Elec. Membership Corp. v.
North Carolina Dep't of Economic & Community Dev., 108
N.C.App. 711, 425 S.E.2d 440 (1993).]

d)

Sealed court records. The ability to seal a court record, so
that it is not available for public inspection, is limited by the
following statutes:
(1)

Court orders prohibiting publication or broadcast of
reports of open court proceedings or reports of
public records banned. [G.S. § 7A-276.1]
…no court shall issue any rule or order sealing,
prohibiting, restricting the publication or broadcast
of the contents of any public record as defined by
any statute of this State, which is required to be open
to public inspection under any valid statute,
regulation, or rule of common law. If any rule or
order is made or issued by any court in violation of
the provisions of this statute, it shall be null and void
and of no effect, and no person shall be punished for
contempt for the violation of any such void rule or
order. [G.S. § 7A-276.1]
This statute only prohibits a court from restricting
the publication of reports regarding matter presented
"in open court"; thus, although court records may
generally be public records under this section, a trial
court may shield portions of court proceedings and
records from public view. [Virmani v. Presbyterian
Health Services Corp., 350 N.C. at 463.]

(2)

Assert right of access. [G.S. § 1-72.1]
In response to the Virmani case above, the General
Assembly enacted G.S. § 1-72.1, which provides a
procedure to assert a right of access to civil court
records and proceedings. Any person who asserts a
right of access to a civil court proceeding or record
may file a motion with the court to be heard before a
decision is made to close the court or seal a record.

B.

Right of access to court records and proceedings. [G.S. § 1-72.1]
1.

Any person asserting a right of access to a “civil judicial
proceeding” or judicial records may file a motion in the proceeding.
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A “civil judicial proceeding” includes proceedings before the clerk
when the clerk is acting in a judicial capacity (i.e., estates and special
proceedings).
2.

The motion is for the limited purpose of determining the person’s
right of access. The person does not become a party to the
proceeding.

3.

The person shall serve a copy of the motion on all parties by Rule 5
service.

4.

The court shall set a date and time for the hearing and order that the
notice of date and time be posted at the courthouse where the motion
will be heard.
The word “court” when used in this statute includes judges and
clerks. [G.S. § 1-7]

5.

The person filing the motion must cause notice of the hearing to be
served on the parties by Rule 5 service.

6.

Order.
a)

If the court grants access to the records or proceedings the
order may also specify any conditions or limitations on the
movant's right of access that the court determines to be
warranted under the facts and applicable law.

b)

The court “shall issue a written ruling on the motion that
shall contain a statement of reasons for the ruling sufficiently
specific to permit appellate review.” [G.S. § 1-72.1(c)]

c)

A ruling on a motion made pursuant to this section may be
the subject of an immediate interlocutory appeal by the
movant or any party to the proceeding. Notice of appeal
must be given in writing, filed with the court, and served on
all parties no later than 10 days after entry of the court's
ruling.
(1)

V.

Copies and Fees [G.S. § 132-6.2]
A.

Types of copies.
1.

Medium (paper or electronic). Persons requesting copies of public
records may elect to obtain them in any and all media in which the
public agency is capable of providing them. No request for copies of
public records in a particular medium shall be denied on the grounds
that the custodian has made or prefers to make the public records
available in another medium.
a)
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Appeal from a clerk’s order would be to superior
court. [G.S. §§ 1-301.2; 1-301.3]

If the clerk has the ability to provide copies in paper and
electronic form, the clerk must make the copy available in
the format the requestor desires.
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B.

VI.

2.

Certified copies. Persons requesting copies of public records may
request that the copies be certified or uncertified.

3.

Time for request. Nothing in this section shall be construed to
require a public agency to respond to requests for copies of public
records outside of its usual business hours.

4.

The clerk is not required to compile or create a record that does not
exist or put into electronic medium a record that is not kept in that
medium.

Fees. [G.S. § 132-6.2(b)]
1.

The general public records law provides that unless otherwise
provided by law, no public agency shall charge a fee for an
uncertified copy of a public record that exceeds the actual cost to the
public agency of making the copy.

2.

The clerk of court has statutory authority to charge for copies.
a)

Uncertified copies [G.S. § 7A-308(a)(12)]

b)

Certified copies [G.S. § 7A-308(a)(9)]

c)

Exemplified copies [G.S. § 7A-308(a)(10)]

Maintaining and Protecting Public Records
A.

B.

Public records generally. [G.S. § 132-7]
1.

Insofar as possible, custodians of public records shall keep them in
fireproof safes, vaults, or rooms fitted with noncombustible materials
and in such arrangement as to be easily accessible for convenient
use. All public records should be kept in the buildings in which they
are ordinarily used.

2.

If any of the clerk’s records are in need of repair, restoration, or
rebinding the clerk should notify the AOC Records Officer who will
make arrangements for transportation and restoration.

Clerk’s records. [G.S. § 7A-109] Each clerk shall maintain such records,
files, dockets and indexes as are prescribed by rules of the Director of the
Administrative Office of the Courts.
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NOTE: This chapter covers a procedure generally conducted by magistrates. Clerks,
however, are authorized to conduct initial appearances and set conditions of pretrial
release. This chapter is included to assist those clerks who hold these hearings.
I.

Conducting Initial Appearance [G.S. § 15A-511]
A.

General matters.
1.

A law enforcement officer must take a person arrested (with or without a
warrant) before a judicial official without unnecessary delay. [G.S. §
15A-501(2)]
a)

A judicial official is a judge, clerk, or magistrate.

b)

For purposes of G.S. Ch. 15A provisions, clerk means clerk,
assistant clerk, or deputy clerk. [G.S. § 15A-101(2)]

c)

Normally, the person arrested will be taken before a magistrate.
However, a clerk may also conduct an initial appearance and set
conditions of pretrial release. [G.S. § 15A-511(f)]

2.

The initial appearance is a defendant’s first contact with the judicial
system and every arrestee must appear before a judicial official at some
point. The defendant must be present for this initial appearance. The
judicial official holding the hearing must inform the defendant of the
charges and the right to communicate with counsel and friends, and of
the general circumstances under which he may secure his release. [State
v. Knoll, 322 N.C. 535, 369 S.E.2d 558 (1988). See G.S. § 15A-511(b).]

3.

The judicial official may conduct an initial appearance in a noncapital
case by means of a two-way audio and video transmission between the
judicial official and the defendant if the procedures are approved by the
senior resident superior court judge and the Administrative Office of the
Courts. [G.S. § 15A-511(a1) (initial appearance); § 15A-532(a), (c)
(pretrial release)]

4.

There are exceptional situations where the entire initial appearance,
including release conditions, may be delayed.
a)
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A clerk may delay holding an initial appearance for a reasonable
period of time when the defendant becomes so unruly as to
disrupt the proceedings, becomes unconscious, is grossly
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intoxicated, or is otherwise unable to understand his or her
procedural rights. [G.S. § 15A-511(a)(3)]

5.

b)

The clerk’s commitment order must provide for an initial
appearance within a reasonable time. For example, the order
should state “bring the defendant back before the clerk when he
is sober or in 8 hours, whichever is earlier.”

c)

The purpose of delaying pretrial release is not to punish but to
postpone until the defendant can understand his or her rights.

Status after 48 hours. [G.S. § 7A-453]
a)

b)

B.

(1)

In counties designated by the Office of Indigent Defense
Services (IDS), the authority with custody of the person
must inform an IDS designee. The IDS designee must
preliminarily determine the arrestee’s right to services;
or

(2)

In counties not designated by IDS, the authority with
custody of the person must inform the clerk.

In any county, if a person taken into custody states he or she is
indigent and desires counsel, the authority having custody shall
immediately inform the IDS designee (where relevant) or the
clerk. The IDS designee or clerk must then take action as set
forth in G.S. Chapter 7A, Article 36.

Initial appearance for warrantless arrests. [G.S. § 15A-511]
1.

2.
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If a person does not have counsel after 48 hours of being taken
into custody:

The clerk must determine whether there is probable cause to believe that
a crime has been committed and that the person arrested committed it.
a)

If the clerk finds no probable cause, the person must be released.
[G.S. § 15A-511] No paperwork is required for such a release,
but it would be prudent to make a written finding. (There is no
AOC form for making this finding.)

b)

If the clerk finds probable cause, then the clerk must issue the
criminal process known as a MAGISTRATE’S ORDER (AOCCR-116). [See G.S. § 15A-511(c)(3)]

Completing the magistrate’s order.
a)

Since it also may be used as the criminal pleading, the
magistrate’s order must satisfy all of those requirements for a
criminal pleading required by G.S. § 15A-924.

b)

It must include a statement of the crime charged and facts to
support each element of the offense. The Magistrate System (or
NC AWARE) will print the charging information for most
crimes. If the proper language to charge a particular crime is not
in the system, see ARREST WARRANT AND INDICTMENT FORMS,
by Jeffrey B. Welty (Sixth Ed. School of Government 2010).
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c)

3.

4.

5.

C.

D.

Either the arresting officer brings the accused before the clerk
and swears to facts sufficient to establish probable cause, or
some other officer brings the accused before the clerk with a
completed affidavit by the arresting officer indicating facts
sufficient to establish probable cause.

Conversion of a citation to a magistrate’s order.
a)

If a law enforcement officer brings a cited individual before the
clerk and the clerk finds probable cause to believe that the
defendant committed the misdemeanor, then the clerk may sign
the citation at the appropriate spot, and it automatically becomes
a magistrate’s order. This procedure saves the clerk from having
to fill out a magistrate’s order for every warrantless arrest.

b)

Either the arresting officer brings the accused before the clerk
and swears to facts sufficient to establish probable cause, or
some other officer brings the accused before the clerk with a
completed affidavit by the arresting officer indicating facts
sufficient to establish probable cause.

c)

The clerk must make sure that the defendant gets a copy of the
converted magistrate’s order.

If the clerk finds probable cause and completes a magistrate’s order, then
the clerk must inform the defendant of the following:
a)

The charges against the defendant.

b)

The right to communicate with counsel and friends.

c)

Circumstances under which the defendant may obtain pretrial
release. [G.S. § 15A-511(b)]

If the clerk finds probable cause, then the defendant must have
conditions of pretrial release set under Chapter 15A, Article 26, or be
committed under Chapter 15A, Article 25. (See Section II., below.)

Initial appearance for arrests with warrants. [G.S. § 15A-511(d), (e)]
1.

No finding of probable cause is necessary because it was already found
when the warrant was issued. Similarly, no criminal pleading is prepared
because the warrant has already been issued.

2.

The rest of the initial appearance is conducted exactly as the initial
appearance for arrest without a warrant.

A state judicial official may be asked to hold an initial appearance for a person
arrested for a federal offense. [18 U.S.C. § 3041] The federal statute provides
“any chancellor, judge of a supreme or superior court, chief or first judge of the
common pleas, mayor of a city, justice of the peace, or other magistrate” of a
state where the defendant is found may conduct the initial appearance. Even
though clerks are not specifically mentioned, it is likely that the court would
uphold a clerk holding the hearing when asked because the clerk is granted the
same authority as the magistrate.
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II.

Setting Conditions of Pretrial Release
A.

B.

C.

20.4

A defendant charged with a noncapital offense (everything except first-degree
murder) is entitled to and must have conditions of pretrial release determined.
[G.S. § 15A-533(b)] Only a judge can decide whether a defendant charged with
a capital offense will be released before trial. [G.S. § 15A-533(c)]
1.

The purpose of pretrial release is to make sure that the defendant appears
in court when required and does no harm while on release.

2.

Court policy. A clerk should consult with and follow the written pretrial
release policy issued by the senior resident superior court judge. [G.S. §
15A-535(a)]

Special rules. There are special rules applicable to the following offenses and
circumstances. The clerk should use caution when dealing with each of these
situations:
1.

Extradition cases. See Section II.C.1 below.

2.

Commitment facility. See Section II.C.2 below.

3.

Drug trafficking. See Section II.C.3 at page 20.5.

4.

Gang offenses. See Section II.C.4 at page 20.5.

5.

Methamphetamine. See Section II.C.5 at page 20.5.

6.

Sex offenders. See Section II.C.6 at page 20.6.

7.

Failure to appear. See Section II.D.4 at page 20.9.

8.

Felony offense/danger to the public. See Section II.D.5 at page 20.9.

9.

Fingerprint/DNA requirement. See Section II.D.6 at page 20.10.

10.

Domestic violence. See Section II.E.1 at page 20.10.

11.

Offenses against children. See Section II.E.2 at page 20.10.

12.

Impaired driving. See Section II.E.3 at page 20.11.

13.

Communicable disease. See Section II.F.1 at page 20.11.

14.

Public health. See Section II.F.2 at page 20.11.

Exceptions to general rule that noncapital defendant entitled to pretrial release.
1.

Extradition cases. In extradition cases, a fugitive-defendant charged in
another state has no right to pretrial release if the defendant was charged
with an offense that is punishable in that state by death or that is
punishable by life imprisonment. [G.S. § 15A-736] Any fugitivedefendant who has been arrested under a Governor’s Warrant has no
right to pretrial release. These defendants should be committed to jail
without conditions of release being set.

2.

Commitment facility. There is no right to pretrial release for a defendant
who is charged with any criminal offense that was committed while the
defendant was residing in a mental health facility licensed by the
Department of Health and Human Services or after the defendant’s
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escape from such a facility or during an unauthorized absence from
involuntary commitment if the clerk determines that the involuntary
commitment is still valid. Instead of pretrial release, the defendant is
returned to the mental health facility for continued treatment. [G.S. §
15A-533(a)]
3.

Drug trafficking. [G.S. § 15A-533(d)] The clerk should not authorize the
release of a defendant if the case meets the following criteria:
a)

There is reasonable cause to believe that the person committed
an offense involving trafficking in a controlled substance;

b)

The alleged drug trafficking offense was committed while the
defendant was on pretrial release for any other offense (not just
other drug trafficking offenses), and

c)

The defendant has either been convicted of a Class A through E
felony or an offense involving drug trafficking and not more
than five years has passed since the date of conviction or release
from prison for the offense, whichever is later.

Only a superior court or district court judge may authorize the release of
defendants charged with such drug trafficking offenses, and only upon
making certain other findings. [G.S. § 15A-533(e)]
4.

Gang offenses. [G.S. § 15A-533(e)] The clerk should not authorize the
release of a defendant if the case meets the following criteria:
a)

There is reasonable cause to believe the alleged offense was
committed for the benefit of, at the direction of, or in association
with any criminal street gang (defined in G.S. § 14-50.16(b)),

b)

The alleged offense was committed while the defendant was on
pretrial release for any other offense (not just other gang-related
offenses), and

a)

The defendant has been convicted of an offense described in
G.S. § 14-50.16 through § 14-50.20 and not more than five years
has passed since the date of conviction or release from prison for
the offense, whichever is later.

Only a superior court or district court judge may authorize the release of
certain defendants charged with offenses committed for purposes of
furthering criminal street gang interests, and only upon making certain
other findings.
5.

Methamphetamine manufacture. [G.S. § 15A-534.6] For defendants
charged with violation of G.S. § 90-95(b)(1a) or § 90-95(d1)(2)(6)
(manufacture of methamphetamine or possessing or distributing an
immediate precursor chemical knowing or having a reasonable suspicion
that it will be used to manufacture methamphetamine), the following
procedure applies:
a)

The clerk shall consider any evidence that the defendant is in any
manner dependent upon methamphetamine or has a pattern of
illegal use of methamphetamine.
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b)

If the State shows by clear and convincing evidence both:
(1)

That the defendant was arrested for a specified
methamphetamine crime; and

(2)

That the defendant is in any manner dependent upon
methamphetamine or has a pattern of illegal use of
methamphetamine, and the violation was committed or
attempted in order to maintain or facilitate the
dependence or pattern of illegal use in any manner, then

there is a rebuttable presumption that no conditions of pretrial
release will assure the safety of the community or any person
therein. The clerk should therefore indicate that the defendant is
not entitled to pretrial release. If the State does not meet its
burden, and the clerk therefore cannot make these additional
findings, the clerk sets conditions of pretrial release.
6.

Sex offenders charged with probation or post-release supervision
violations. [G.S. §§ 15A-1345(b1); 15A-1368.6]
a)

An offender arrested for a violation of probation normally is
entitled to have conditions of release set pending his or her
revocation hearing. [G.S. § 15A-1345(a)]

b)

If the offender has been convicted of an offense that would
require registration as a sex offender under Article 27A of
Chapter 14, the judicial official must first make a finding as to
whether the offender “poses a danger to the public” and must
make written record of the determination.
(1)

If the clerk finds that the defendant poses a danger to the
public, the clerk must deny release pending a revocation
hearing.

(2)

If the clerk finds that the defendant does not pose a
danger to the public, then the clerk sets conditions of
pretrial release.

(3)

If there is insufficient information to make the “danger
to the public” determination, the defendant must be
retained for not more than seven days so more
information can be presented. If the defendant has been
held seven days from the date of arrest, and the clerk has
not obtained the necessary information, the defendant
must be brought before a judicial official to set
conditions of pretrial release. [G.S. § 15A-1345(b1)]
(But see subsection c) below regarding post-release
supervision violators.)

This special provision applies to a probationer who has any prior
reportable conviction that would require registration as a sex
offender, even if the reportable conviction is not the offense for
which he or she is currently on probation, and even if the prior
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conviction was not a reportable sex offense at the time of
conviction.
c)

D.

Post-release supervision violations. If the defendant with a
reportable sex offense conviction as described above has violated
post-release supervision, he or she must be detained without
bond until the preliminary hearing. [G.S. § 15A-1368.6(b1)]

Determining the specific conditions of release.
1.

2.

General factors. [G.S. § 15A-534(c)] In determining which conditions of
release to impose, the clerk, on the basis of available information, must
take into account:
a)

The nature and circumstances of the offense charged;

b)

The weight of the evidence against the defendant;

c)

The defendant’s family ties, employment, financial resources,
character, and mental condition;

d)

Whether the defendant is intoxicated to such a degree that he or
she would be endangered by unsupervised release;

e)

Defendant’s length of residence in the community;

f)

Defendant’s record of convictions;

g)

Defendant’s history of flight or failure to appear; and

h)

Any other evidence relevant to the issue of pretrial release.

Required conditions. [G.S. § 15A-534(a)]
a)

The clerk must impose at least one of the following five
conditions:
(1)

Release on defendant’s written promise to appear (no
dollar amount involved).

(2)

Release upon defendant’s execution of an unsecured
appearance bond. Clerk specifies dollar amount. Only
the defendant executes this bond; no sureties sign.

(3)

Release to custody of a designated person or
organization that agrees to supervise the defendant (no
dollar amount involved). (If this type of pretrial release
is imposed, the defendant may elect to execute a secured
appearance bond under subdivision (4) below.)

(4)

Require the execution of an appearance bond in a
specified amount secured by a cash deposit of the full
amount of the bond, by a mortgage pursuant to G.S. §
58-74-5, or by at least one solvent security.
(a)

If condition (3) above (custody release) is
imposed, the defendant may elect to execute a
secured appearance bond under this section.
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(b)

(5)

b)

(2)

20.8

House arrest with electronic monitoring.
(a)

“House arrest with electronic monitoring” is
defined in G.S. § 15A-531(5a).

(b)

If this condition is imposed, the defendant must
also execute a secured appearance bond under
G.S. § 15A-534(a)(4).

(c)

Making record of reasons. A senior resident
superior court judge may include in a pretrial
release policy (or issue separately) a requirement
that a judicial official who imposes house arrest
with electronic monitoring record the reasons for
doing so in writing. [G.S. § 15A-535(a)] The
clerk should review any such policy carefully.

Specific application of required conditions. [G.S. § 15A-534(b)]
(1)

3.

Making record of reasons. A senior resident
superior court judge may include in a pretrial
release policy (or issue separately) a requirement
that a judicial official who imposes a secured
appearance bond record the reasons for doing so
in writing. [G.S. § 15A-535(a)] The clerk should
review any such policy carefully.

The clerk must impose one of the first three types of
pretrial release discussed above unless the clerk
determines one of the following:
(a)

It will not reasonably assure the defendant’s
appearance.

(b)

Release under those conditions will pose a
danger of injury to any person.

(c)

Release under those conditions will likely result
in the destruction of evidence, subornation of
perjury, or intimidation of potential witnesses.

If the clerk makes one or more of these determinations,
the clerk must instead impose condition (4) or (5). The
clerk must record the reasons for doing so in writing if
the senior resident superior court judge’s pretrial release
policy [pursuant to G.S. § 15A-535(a)] requires such a
writing.

Other conditions. [G.S. § 15A-534(a)] The clerk may also, in addition to
any other conditions:
a)

Place conditions on the travel, associations, conduct, or place of
abode of the defendant;

b)

Include as a condition of pretrial release that the defendant
abstain from alcohol consumption, as verified by the use of a
continuous alcohol monitoring system approved by the Division
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of Adult Correction, and that any violation of this condition be
reported by the monitoring provider to the district attorney.
4.

5.

Failure to appear. [G.S. § 15A-534(d1)] If pretrial release is being
imposed on defendant who has failed to appear on one or more occasions
to answer the underlying charges, the clerk must impose following
conditions:
a)

At a minimum the conditions recommended by the judge in the
order for arrest for the most recent failure to appear.

b)

If no conditions are recommended in that order for arrest, the
clerk must impose a secured bond.
(1)

The amount of the bond must be double the previous
secured or unsecured bond, or

(2)

If no secured or unsecured bond was previously
required, at least $500.

c)

The clerk must also impose restrictions on travel, associations,
conduct, or place of abode of defendant that will assure
defendant will not fail to appear again.

d)

The clerk must indicate on release order that defendant was
arrested after failing to appear under a prior release order. If the
information available shows the defendant has failed on two or
more prior occasions to appear, the release order must so
indicate.

Felony offense; danger to the public. [G.S. § 15A-534(d2)] When a
defendant is charged with a felony and is already on probation for a prior
offense, the clerk must first determine whether the defendant poses a
danger to the public and must record the determination in writing.
a)

If the clerk finds that the defendant poses a danger to the public,
the clerk must impose pretrial release condition (4) or (5) instead
of (1), (2), or (3).

b)

If the clerk finds that the defendant does not pose a danger to the
public, then the clerk must set conditions of pretrial release as in
other cases.

c)

If there is insufficient information to make the “danger to the
public” determination, the defendant must be retained until a
determination of pretrial release conditions is made. The clerk
ordering that the defendant be retained must set forth, in writing,
the following at the time the order is entered:
(1)

That the defendant is being held pursuant to G.S. § 15A534(d2).

(2)

The basis for the clerk’s decision that additional
information is needed regarding danger, and the nature
of that information.
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6.

E.

Fingerprint/DNA requirement. [G.S. § 15A-534(a)] If a defendant is
required to provide fingerprints pursuant to G.S. § 15A-502(a1) or (a2),
or a DNA sample pursuant to G.S. § 15A-266.3A or G.S. 15A-266.4, and
(i) the fingerprints or DNA sample have not yet been taken; or (ii) the
defendant has refused to provide the fingerprints or DNA sample, the
judicial official shall make the collection of fingerprints or DNA a
condition of pretrial release.

Special rules for specific offenses.
1.

Domestic violence crimes. [G.S. § 15A-534.1]
a)

For certain domestic violence crimes, only a judge may set
conditions of pretrial release during the first 48 hours after arrest.
If a judge has not set conditions of pretrial within 48 hours, then
a magistrate or clerk must set conditions of pretrial release
without delay pursuant to the provisions of G.S. §15A-534.1.

b)

G.S. § 15A-534.1 applies when a defendant is charged with:

c)

2.

(1)

Assault on, stalking, communicating a threat to, or
committing a felony provided in Articles 7A, 8, 10, or
15 of G.S. Chapter 14 upon a spouse or former spouse or
person with whom the defendant lives or has lived as if
married,

(2)

Domestic criminal trespass; or

(3)

Violation of an order entered pursuant to G.S. Chapter
50B.

The judicial official setting conditions of pretrial release for a
domestic violence defendant must follow the specific, detailed
procedures set forth in G.S. § 15A-534.1. In setting pretrial
release conditions, the judicial official may impose the special
conditions set forth in G.S. § 15A-534.1(a)(2).

Certain offenses against children. [G.S. § 15A-534.4]
a)

20.10

A date, within 96 hours of arrest, when the defendant
shall be brought before a judge for a first appearance. If
the necessary information is brought to the court prior to
that time, the first available judicial official must set
pretrial release conditions. The judge who reviews the
defendant’s eligibility for release at first appearance
shall determine conditions of pretrial release.

If defendant is charged with child abuse, taking indecent liberties
with a minor, rape or any sexual offense under Article 7A of
Chapter 14 against a minor, incest with a minor, kidnapping,
abduction, or felonious restraint involving a minor victim,
transporting a child outside the State with the intent to violate a
custody order, assault or any other crime of violence against a
minor, or communicating a threat against a minor victim, the
clerk shall impose the following conditions on pretrial release:

INITIAL APPEARANCE AND SETTING OF CONDITIONS OF
PRETRIAL RELEASE

b)

3.

F.

(1)

That defendant stay away from home, temporary
residence, school, business or place of employment of
victim (except as specified in the order of a judge).

(2)

That defendant refrain from communicating or
attempting to communicate, directly or indirectly, with
the victim; and

(3)

That defendant refrain from assaulting, beating,
intimidating, stalking, threatening, or harming the
victim. [G.S. § 15A-534.4(a)]

Upon defendant’s request, the clerk may waive the first two
conditions if the clerk makes written findings that it is not in the
best interest of the victim that the conditions be imposed. [G.S. §
15A-534.4(b)]

Impaired driving. [G.S. § 15A-534.2] If the defendant has been arrested
for an offense involving impaired driving, G.S. § 15A-534.2 sets out
special pretrial release provisions. This is a complicated area of the law.
The clerk is advised, if necessary, to contact a district court judge when
called upon to conduct an initial appearance for an impaired driver.

Special rules for public health concerns.
1.

Communicable disease. [G.S. § 15A-534.3] If the clerk finds probable
cause to believe that another person had a nonsexual exposure to
defendant in a manner that poses a significant risk of transmission of the
AIDS virus or Hepatitis B by defendant, the clerk shall order the
defendant to be detained for a reasonable period of time, but not more
than 24 hours, for investigation by public health officials and for testing
if required by those officials. The form is AOC-CR-270, Side Two.
(Note: In deciding whether probable cause exists, the clerk should
consult a public health official for advice on whether the person was in
fact exposed to the defendant in a manner posing a significant risk of
transmission.)

2.

G.

Public health. [G.S. § 15A-534.5] If person is arrested for violation of
order limiting freedom of movement or access issued under G.S. § 130A475 or -145 (certain isolation and quarantine orders), and the clerk finds
by clear and convincing evidence that the person poses a threat to the
health and safety of others, the clerk shall deny pretrial release and order
person to be confined in an area or facility designated by the clerk after
consulting with the State Health Director or local health director as to the
place of confinement. The defendant must be released from confinement
when, after consulting with the State Health Director or local health
director, the clerk determines that the confined person does not pose a
threat to the health or safety of others.

Modifying conditions of release. [G.S. § 15A-534(e)]
1.

A clerk may modify the clerk’s own pretrial release order at any time
prior to the first appearance before the district court judge.
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H.

20.12

a)

Modification can include changing the form of the bond (e.g.,
secured to unsecured), increasing or decreasing the amount, or
modifying other conditions like restrictions on travel or
association.

b)

Since only the clerk who set conditions of pretrial release may
modify his or her conditions, a clerk cannot modify a
magistrate’s conditions of pretrial release under G.S. § 15A-534.
However, when conducting a first appearance a clerk can modify
a magistrate’s conditions of pretrial release.

2.

Usually modification occurs if the clerk has probable cause to believe
that the defendant has violated a condition of pretrial release, but it may
be done for any reason. If the modification is due to a violation of the
conditions of release, the mechanism for having the defendant brought
back is for the clerk to issue an order for arrest. Use ORDER FOR
ARREST (AOC-CR-217). The clerk should check the “other” block and
indicate that he or she finds probable cause to believe defendant violated
the conditions of release and is being arrested to have new pretrial
release conditions set. The determination of probable cause may be based
on information from another person and does not require an affidavit or
hearing. Once the defendant is arrested and brought before the clerk, new
release conditions must be set, and the clerk may consider the
defendant’s failure to follow conditions placed on the prior release or any
other reason for modifying the bond in setting new release conditions.

3.

The clerk’s authority to modify his or her release order ends as soon as
the defendant has had his first appearance before a district court judge.
Once such an appearance has occurred, the clerk should direct any party
seeking a modification of the release order to make their motion to the
court.

Miscellaneous issues in setting conditions of pretrial release.
1.

May a judicial official set pretrial release conditions for person
arrested on a warrant or order for arrest issued in another county if
the arresting officer does not have a copy of warrant or order for
arrest? Yes, a judicial official must set conditions and may not hold
defendant without release conditions being set.

2.

May one clerk modify conditions of pretrial release set by another
clerk or a magistrate? Probably not. G.S. § 15A-534(e) states that a
clerk “may modify his pretrial release order” any time before the first
appearance in district court. It is unclear if this was the legislature’s
intent, but there are good policy reasons for such a practice. If the clerk
believes that there are compelling reasons to modify another clerk’s or a
magistrate’s pretrial release order, the clerk should consult with that
other clerk or magistrate.

3.

Is a military deserter entitled to have conditions of pretrial release
set by a judicial official? No. See Huff v. Watson, 149 Ga. 139, 99 S.E.
307 (1919). The deserter should be committed to the local detention
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facility without setting conditions of pretrial release. Military authorities
should be contacted as soon as possible to take custody of the deserter.
4.
III.

For procedures in taking the bond see Criminal Appearance Bonds:
Taking Secured Bonds, Criminal Procedure, Chapter 22.

Surrender of Defendant by Surety
A.

Arrest by surety. A surety on a bail bond (and runner for professional bondsman
and bail agent for insurance company) may arrest the defendant for purpose of
surrendering the defendant to the sheriff. [G.S. § 15A-540(b); G.S. § 58-71-30]
1.

B.

Although G.S. § 58-71-30 permits a judicial officer to issue an order for
arrest for the defendant when the surety makes a written request on a
certified copy of the bond, the clerk should not do so without consulting
with the chief district court judge or resident superior court judge. It
ordinarily would not be a good practice to issue an order for arrest
under such circumstances, and it is questionable whether G.S. § 58-7130 conflicts with the authority to issue an order for arrest under G.S. §
15A-305. Note that G.S. § 58-71-195 provides that if there is a conflict
between the provisions of G.S. Chapter 58 and G.S. Chapter 15A, the
provisions of G.S. Chapter 15A govern.

Surrender before breach. Before breach of conditions of a bail bond, the surety
may surrender the defendant to the sheriff of the county where the defendant was
bonded to appear or to the sheriff of the county where the defendant was bonded.
[G.S. § 15A-540(a); G.S. § 58-71-20]
1.

Example: A defendant is charged in an arrest warrant for committing an
assault with a deadly weapon in Durham County. The defendant is
arrested for that offense in Wake County and is brought before the
magistrate there. A secured bond is set. A surety posts bond in Wake
County. Two weeks later, the surety wants to surrender the defendant.
The surety may surrender the defendant to the sheriff of Wake County by
taking the defendant to the Wake County Jail (county where the
defendant was bonded) or to the sheriff of Durham County by taking the
defendant to the Durham County Jail (county where the defendant is
ordered to appear for trial).

2.

Surrender means physically taking the defendant to the sheriff (detention
facility) in the county where the defendant is bonded to appear for trial or
in the county from which the defendant was bonded.
a)

If the defendant is already in one of those detention facilities, the
surety may surrender the defendant by appearing at that facility
and completing SURRENDER OF DEFENDANT BY SURETY
(AOC-CR-214).

b)

If the defendant is being held in a detention facility other than
one at which the defendant may be surrendered, the surety
cannot physically surrender the defendant and therefore cannot
“go off” the bond at that time.
20.13

INITIAL APPEARANCE AND SETTING OF CONDITIONS OF
PRETRIAL RELEASE
c)

C.

20.14

If the defendant is released from the detention facility, the surety
may then physically arrest and surrender the defendant to a
proper detention facility and be relieved from the bond.

3.

The form to be used when a surety surrenders the principal (defendant) to
a custodian of the detention facility is SURRENDER OF DEFENDANT
BY SURETY (AOC-CR-214).

4.

The sheriff must provide a receipt to the surety, a copy of which must be
filed with the clerk. The receipt is included as part of the surrender form
AOC-CR-214.

5.

Upon application after surrender, the clerk must exonerate the surety
from the bond. [G.S. § 15A-540(a)] In practice, clerks do not sign any
exoneration.

6.

No new bond hearing is held since the defendant remains under the
original conditions of pretrial release. The defendant remains in custody
until he or she satisfies the conditions of pretrial release.

Surrender after breach. [G.S. § 15A-540(b), (c)]
1.

Surety may surrender defendant after breach of conditions, generally
after a failure to appear.

2.

The surety must provide the sheriff with a certified copy of the bail bond.

3.

If the surety arrests the defendant, the surety may surrender him or her to
the sheriff of the county in which the defendant is bonded to appear or to
the sheriff of county in which the defendant is bonded.

4.

If the defendant is already in the custody of any sheriff, the surety may
surrender by appearing in person and informing that sheriff that the
surety wishes to surrender the defendant.

5.

The sheriff must provide a receipt to the surety. The receipt is included
as part of the surrender form AOC-CR-214.

6.

The sheriff must take the defendant, without unnecessary delay, before a
magistrate, clerk or judge for the setting of new conditions of pretrial
release. The sheriff should also bring the certified copy of the bond
received from the surety and a copy of the receipt given the surety.
(Because the receipt is on the bond surrender form, the sheriff should
bring a copy of the form.)

7.

If the sheriff brings the defendant before the clerk, the clerk must set new
conditions of pretrial release. See Section II.

8.

Licensed sureties (e.g., professional bondsmen) often bring receipts to
the clerk after surrendering defendants who failed to appear, requesting
that the clerk dismiss any pending forfeiture on that bond. The
surrender does not entitle the surety to automatic relief from a
forfeiture. The surety must file a motion pursuant to G.S. §§ 15A-544.5
or 15A-544.8 to pursue relief from the court.
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IV.

Release of Security After Full Compliance With Appearance Bond
A.

When clerk can release security. [G.S. § 15A-534(h)]
1.

A bail bond is binding against an obligor throughout all stages of the
proceeding in the trial division of the General Court of Justice until the
entry of judgment in the district court from which no appeal is taken or
the entry of judgment in superior court.

2.

The bond is terminated prior to judgment, however, if:

3.
B.

a)

The judge authorized to do so releases the obligor from the bond;
or

b)

The principal is surrendered by a surety pursuant to G.S. § 15A540; or

c)

The proceeding is terminated by voluntary dismissal by the State
before forfeiture is ordered under G.S. § 15A-544.3; or

d)

Prayer for judgment has been continued indefinitely in the
district court.

Before releasing any security, the clerk must check to make sure that
there is no outstanding forfeiture in the case.

Procedure to release security.
1.

Release of noncash surety bonds. If a noncash surety bond has been
posted by a licensed surety (e.g., professional bondsman or insurance
company) or a secured bond posted by a surety without any specific
security (i.e., without cash or a deed of trust to property), the clerk does
nothing to cancel the bond. By operation of law, once the defendant has
complied with all of the conditions of the bond, the sureties’ obligations
cease.

2.

Release of cash bonds.
a)

Who is entitled to return of a cash bond.
(1)

When the cash appearance bond was posted by the
defendant or by another person who intends for the cash
to be used to satisfy the defendant’s obligations, the
block “Cash Appearance Bond” will be checked on the
form APPEARANCE BOND FOR PRETRIAL
RELEASE (AOC-CR-201). Only the defendant is
entitled to return of the bond. (In this situation, the
defendant signs as defendant and there is no surety).
Refund such a bond only to the defendant regardless
of what name is on the receipt.

(2)

When the cash bond was posted by someone other than
the defendant, and the person posting the bond does not
intend for the cash to be used to satisfy the defendant’s
obligations (i.e., the person intended to preserve their
legal interest in the money), the blocks “Surety
Appearance Bond” and “Cash Deposited by Surety” will
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be checked on the form APPEARANCE BOND FOR
PRETRIAL RELEASE (AOC-CR-201), and only the
person signing as surety is entitled to return of the bond.
In this situation, the surety signs the bond. Refund such
a bond only to the surety.
b)

3.

20.16

When to cut the refund check for a cash bond.
(1)

The preferred method is to mail a check to the
appropriate person as soon as the time for appeal
expires.

(2)

Some clerks wait for the person entitled to the refund to
come to the clerk’s office and request payment, at which
time the clerk will cut a check. A clerk who follows that
practice should routinely check aging reports and mail a
check to the person entitled to the refund when no timely
request has been made. Otherwise, the money will
remain in the clerk’s account since it cannot be
escheated until some effort to pay it out has been made.

c)

A “payment authorization” is forwarded to the bookkeeper for
refund of the bond.

d)

No payment on basis of “assignment” on receipt. The clerk
should not refund a check to a person not entitled by the bond to
the refund based on that person’s bringing to the clerk a written
authorization or assignment on the green receipt from the person
entitled to payment. This will most frequently occur with
attorneys who wish to have their fees paid out of the cash bond.
Some clerks will allow the person entitled to the refund to
personally appear before the clerk and sign an authorization to
pay the money to the attorney. In that situation, the clerk should
confirm the identity of the person by requiring him or her to
complete CERTIFICATION OF IDENTITY AND/OR NOTICE
OF DEPOSIT (AOC-G-120). When the attorney comes in with a
written authorization, some clerks will write the check to the
person entitled to the refund and hand the check to the attorney.

e)

No specific procedure is required for delivering the check. The
clerk either mails the check to the person entitled to the refund or
the person comes to the clerk’s office to receive it. If the check is
to be given personally, the clerk should require identification to
assure that the person to whom the check is delivered is the
person named as payee on the check. The clerk can have the
person complete CERTIFICATION OF IDENTITY AND/OR
NOTICE OF DEPOSIT (AOC-G-120).

Release of bonds secured by mortgage or deed of trust. If a surety gave
the clerk a deed of trust to secure the obligation or the defendant gave a
mortgage in lieu of bond under G.S. § 58-74-10, the clerk designated as
trustee must submit a satisfaction of the deed of trust or mortgage as
follows:
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a)

Send a satisfaction. [G.S. § 45-37; § 45-36.9] Within 30 days
after the bond has been satisfied (which means after the time for
appeal on the underlying case has ended and the defendant has
complied with the bond), the clerk must send a satisfaction to the
register of deeds without waiting for a request from the person
posting the bond. [G.S. § 45-36.9(a)]
(1)

b)

The clerk should use the following forms to cancel the deed of
trust or mortgage:
(1)

4.

Although G.S. § 45-36.9, mandating satisfaction within
30 days, specifically exempts trustees, it covers holders
of the instrument and beneficiaries. The clerk, in
addition to being the trustee, is also the holder of the
instrument and since the beneficiary, State of North
Carolina, has no direct knowledge of the bond, the clerk
can act as the agent of the beneficiary.

For a deed of trust,
(a)

Acting as the holder or agent for the beneficiary,
use “Satisfaction of Security Instrument,” which
is set out in G.S. § 45.36.11, or

(b)

Acting as the trustee, use the form set out in G.S.
§ 45-36.21.

(2)

For a mortgage, acting as the mortgagee, use
“Satisfaction of Security Instrument.”

(3)

Both forms are found in Appendix I at the end of this
chapter.

c)

The clerk, as holder of the instrument, is liable to the landowner
for any actual damages caused by failing to satisfy the mortgage
or deed of trust within the 30-day period. [G.S. § 45-36.9(b)]

d)

Additionally, the clerk, as holder, is subject to a $1,000 penalty
and attorney’s fee if
(1)

The landowner demands that the clerk submit a
satisfaction for recording by a method of notice
authorized in G.S. § 45-36.5;

(2)

The clerk does not submit a satisfaction for recording
within 30 days after receipt of the notice; and

(3)

The deed of trust or mortgage is not satisfied of record
by any authorized method within 30 days after receipt of
the notice. [G.S. § 45-36.9(c)]

Release of surety bond secured by a negotiable instrument. If the
defendant or surety gave the clerk an assignment of a stock certificate or
a certificate of deposit and possession of the certificate, upon request the
clerk must return the stock certificate or certificate of deposit and must
cancel the assignment. Caution: Although the statute authorizes clerks to
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take these instruments, the clerk should be very careful before allowing
this because of the difficulty of collecting on them.
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APPENDIX I
Satisfaction of Security Instrument (G.S. § 45-36.11)
(as holder of instrument, agent for beneficiary, or mortgagee)
The undersigned Clerk of Superior Court of ____________________ County, North Carolina is
the secured creditor in the [deed of trust] [mortgage] executed by ____________________,
[grantors] [mortgagors]. The security instrument is recorded in the Book _______ at Page
_______ or as document number ______________ in the office of the Register of Deeds for
__________________ County, North Carolina. This satisfaction terminates the effectiveness of
the security instrument.
Date: _____________________

____________________________________
(Typed name of Clerk) Clerk of Superior Court

I, _____________________________________________________, Deputy Clerk of Superior Court in
_____________________________ County, certify that ______________________________________,
Clerk of Superior Court of ____________________ County, personally appeared before me this day and
acknowledged the satisfaction of the provisions of the above referenced [deed of trust] [mortgage].
Witness my hand and official seal this the _______________ day of _______________________, 2___.

(Seal)

____________________________________________
(Typed name), Deputy Clerk of Superior Court
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Notice of Satisfaction of Deed of Trust (G.S. § 45-36.21)
(as trustee)
I, ___________________________, Clerk of Superior Court for _________________ County and
Trustee, certify that the debt or other obligation in the amount of $ __________________ secured by the
deed of trust executed by ________________________________________________ grantor(s) to
_______________________________ Clerk of Superior Court of __________________ County or
his/her successor in office, and recorded in Book _________ at Page ________ or as document number
_________________ in the office of the Register of Deeds for _________________ County, North
Carolina was satisfied on ___________________________, ____. This satisfaction terminates the
effectiveness of the deed of trust.
______________________________________________
(Typed name), Trustee

I, _____________________________________________________, Deputy Clerk of Superior Court in
_____________________________ County, certify that ______________________________________,
Clerk of Superior Court of ____________________ County, personally appeared before me this day and
acknowledged the satisfaction of the provisions of the above referenced deed of trust.
Witness my hand and official seal this the _______________ day of _______________________, 2___.

(Seal)

20.20

____________________________________________
(Typed name), Deputy Clerk of Superior Court
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FIRST APPEARANCE WHEN JUDGE
NOT AVAILABLE
NOTE: This chapter deals with a procedure that district court judges generally
conduct. However, clerks are authorized to conduct first appearances when a judge is
not available. This chapter is included to assist those clerks who occasionally hold these
hearings.
I.

Introduction
A.

This chapter refers to a first appearance under G.S. § 15A-601 for a criminal
charge. Only a district court judge may conduct juvenile first appearances.
[G.S. § 7B-1808]

B.

Purposes.
1.

2.

The main purposes of the first appearance are:
a)

To assure a defendant's right to counsel for the next stages of
the proceedings [G.S. § 15A-603];

b)

To determine the sufficiency of the charge [G.S. § 15A-604];

c)

To inform the defendant of the charges and to furnish
defendant a copy of the charges [G.S. § 15A-605(1) and (2)];

d)

To determine or review the defendant's eligibility for release
on bail [G.S. § 15A-605(3)]; and

e)

To set the date for, or secure a waiver of, the probable cause
hearing. [G.S. § 15A-606; see also Official Commentary to
Article 29, Chapter 15A of the N.C. General Statutes and
State v. Detter, 298 N.C. 604, 260 S.E.2d 567 (1979).]

G.S. § 15A-601 was designed not only to insure the protection of a
defendant's constitutional rights, but also to ensure the orderly
progression of a criminal proceeding. [State v. Pruitt, 42 N.C.App.
240, 256 S.E.2d 249 (1979).]

C.

Procedures in statutes should be closely followed. The first appearance is a
clear and specific directive of our General Statutes and the appropriate
officials would be well advised to abide by the prescribed procedures. [State
v. Pruitt, 42 N.C.App. 240, 256 S.E.2d 249 (1979).]

D.

Difference between an initial appearance and a first appearance.
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II.

1.

An initial appearance under G.S. 15A-511 is usually before a
magistrate (but may be before a clerk) and is conducted shortly after
arrest.

2.

See Appendix I at page 21.10 for an overview of certain criminal
processes.

Conducting A First Appearance
A.

When a clerk is authorized to conduct a first appearance.
1.

2.

3.

B.

21.2

The first appearance is usually conducted by a district court judge on
a date set by a magistrate. A clerk is authorized to conduct a first
appearance only when the following three conditions are met:
a)

The defendant is charged with a crime in the original
jurisdiction of superior court under G.S. § 7A-271 (i.e., a
felony or a related misdemeanor, which may be originally
tried in superior court; a defendant charged with other
misdemeanors is not entitled to a first appearance); and

b)

The defendant is in custody; and

c)

A district court judge is not available in the county within 96
hours after the defendant is taken into custody. [G.S. § 15A601(e)] “Not available” can mean that the judge is sick, at a
judge’s meeting, or is too far away to commute conveniently
to the county for hearing.

A clerk is not authorized to conduct a first appearance when:
a)

A district court judge is available; or

b)

The defendant is released on bail; or

c)

The first appearance date is set by criminal summons. [G.S.
§ 15A-601(c)]

For purposes of G.S. Chapter 15A provisions, clerk means clerk,
assistant clerk or deputy clerk unless the context clearly requires
otherwise. [G.S. § 15A-101(2)] Some clerks allow deputies to
conduct a first appearance pursuant to G.S. § 15A-101(2). Other
clerks require the clerk or an assistant clerk to conduct a first
appearance because it is not a ministerial act.

Time period for conducting a first appearance.
1.

Unless the defendant is released on bail, the first appearance must be
held within 96 hours after the defendant is taken into custody or at
the first regular session of the district court in the county, whichever
occurs first. [G.S. § 15A-601(c)]

2.

Failure to comply with the statutory time period has been held not to
affect the validity of defendant’s trial unless the defendant can show
prejudice. [State v. Collins, 44 N.C.App. 27, 259 S.E.2d 802 (1979),
review denied, 299 N.C. 332, 265 S.E.2d 399 (1980), and State v.
Burgess, 33 N.C.App. 76, 234 S.E.2d 40 (1977) (defendant not
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provided a first appearance or not provided a timely first appearance
must show failure resulted in prejudice at trial; G.S. § 15A-601
procedures not mandatory absent a showing that defendant
prejudiced by violation of the statutory requirements).]
C.

Who is entitled to a first appearance. A defendant charged in a magistrate’s
order under G.S. § 15A-511 or criminal process under Article 17 of Chapter
15A with a crime in the original jurisdiction of the superior court must be
brought before a district court judge in the district in which the crime is
charged to have been committed for the defendant’s first appearance. [G.S. §
15A-601(a)] NOTE: A defendant who has been indicted by a grand jury is
not entitled to a first appearance.

D.

Venue. Venue lies in the judicial district in which the crime is charged to
have been committed. [G.S. § 15A-601(a)]
1.

In a judicial district comprised of more than one county, venue for
the first appearance is not limited to the county in which the crime is
alleged to have occurred. The defendant may be taken before a judge
in another county of the judicial district. [Official Commentary to
G.S. § 15A-601]
EXAMPLE 1: Chowan and Camden counties are both in Judicial
District 1. A prisoner is in custody in Camden County for a crime
alleged to have occurred in Chowan County.
The Camden County clerk could conduct the first appearance in
Camden County.
The Chowan County clerk could conduct the first appearance in
Camden County.
The defendant may be transported to Chowan County for a first
appearance before the Chowan County clerk.
EXAMPLE 2: Camden and Tyrrell counties are in Judicial Districts
1 and 2, respectively. A prisoner is in custody in Camden County for
a crime alleged to have occurred in Tyrrell County.
Only the Tyrrell County clerk has jurisdiction.
The defendant may be transported to Tyrrell County for a first
appearance before the Tyrrell County clerk or the Tyrrell County
clerk could conduct the first appearance in Camden County.

E.

Notification of the clerk.
1.

In counties where the clerk may hold first appearances, generally the
jailer notifies the clerk that the clerk will be holding a first
appearance.
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2.
F.

Use of audio and video transmission allowed in noncapital cases. A first
appearance in a noncapital case may be conducted by an audio and video
transmission between the judge and the defendant in which the parties can
see and hear each other, if the Administrative Office of the Courts has
approved the procedures and type of equipment. If the defendant has counsel,
the defendant must be allowed to communicate fully and confidentially with
his or her attorney during the proceeding. [G.S. §§ 15A-601(a1) and (a2)]

G.

Continuance allowed. Upon defendant’s motion, the first appearance may be
continued. [G.S. § 15A-601(d)]

H.

No waiver of first appearance. A defendant may not waive a first appearance
but the defendant does not have to appear if represented by counsel at the
proceeding. [G.S. § 15A-601(d)]

I.

Defendant’s right to counsel at first appearance.

J.
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The jailer contacts the clerk to ask when the clerk wants to schedule
the first appearance.

1.

The defendant does not have a right to counsel at the first
appearance. Therefore the clerk should not appoint counsel before
the hearing. [G.S. § 15A-601(a); State v. Gibbs, 335 N.C. 1, 436
S.E.2d 321 (1993), cert. denied, 512 U.S. 1246, 114 S.Ct. 2767, 129
L.Ed.2d 881 (1994) (first appearance not a critical stage because it is
not an adversarial judicial proceeding where rights and defenses are
preserved or lost or a plea taken).]

2.

One of the main purposes of the first appearance is for the clerk to
appoint counsel at that hearing to represent the defendant in further
proceedings. Although the defendant is not entitled to counsel at the
first appearance, the court has a duty to take the necessary steps to
see that the defendant secures counsel for the next stages of the
proceedings (unless the defendant waives counsel.) [G.S. § 15A-603
and official commentary to that section]

Clerk’s duties at the first appearance.
1.

A sample Record of First Appearance that the clerk could use is
located in Appendix II at page 21.11.

2.

Informing defendant of certain legal rights. If the defendant appears
with counsel, the clerk does not have to inform the defendant of
these rights and can proceed to J.3 below.
a)

If the defendant is not accompanied by counsel (i.e., the
defendant is represented but the attorney is not present with
the client at the hearing before the clerk), the clerk must
inform the defendant of the right to remain silent and that
anything that the defendant says may be used against him or
her. [G.S. § 15A-602]

b)

If the defendant is not represented by counsel, the clerk must
inform the defendant:
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3.

(1)

Of the right to remain silent and that anything that
the defendant says may be used against him or her
[G.S. § 15A-602];

(2)

That defendant has important legal rights that may
be waived unless asserted in a timely and proper
manner [G.S. § 15A-603(b)];

(3)

That counsel may be of assistance to the defendant
in advising and acting in his or her behalf [G.S. §
15A-603(b)];

(4)

Of the right to be represented by counsel and that the
defendant will be furnished counsel if defendant is
indigent [G.S. § 15A-603(b)];

(5)

That if convicted and placed on probation, payment
of the expense of counsel assigned may be made a
condition of probation [G.S. § 15A-603(b)]; and

(6)

That if acquitted, the defendant will have no
obligation to pay the expense of assigned counsel.
[G.S. § 15A-603(b)]

Assuring defendant’s right to counsel. The clerk must assure
defendant’s right to counsel for the next stages of the proceedings.
[G.S. § 15A-603]
a)

b)

Counsel will not have been appointed before the first
appearance.
(1)

In counties with a public defender, the public
defender may tentatively assign him or herself, or an
assistant public defender, to represent an indigent
person, subject to subsequent determination of
entitlement to counsel by the court and approval by
the court in noncapital cases and by the Office of
Indigent Defense Services in capital cases. [G.S. §
7A-452] A public defender acting in this capacity in
a capital case may be referred to as provisional
counsel.

(2)

In a capital case, provisional counsel may attend the
defendant’s first appearance but the clerk must still
proceed to determine indigency. If a capital
defendant is indigent, the clerk must notify the
Office of Indigent Defense Services/Office of the
Capital Defender of the need to appoint counsel as
set out below.

Appointment of counsel in a noncapital case.
(1)

If defendant has not retained counsel in a noncapital
case and asserts that he or she is indigent and desires
counsel, the clerk must proceed in accordance with
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the provisions of Article 36 of Chapter 7A of the
General Statutes. [G.S. § 15A-603(c)]

c)

d)

(2)

The clerk must determine if the defendant is
indigent. A defendant is indigent if he or she is
financially unable to secure legal representation and
to provide all other necessary expenses of
representation. [G.S. § 7A-450(a)]

(3)

If the clerk finds that defendant is not indigent and
the defendant indicates that he or she desires
counsel, the clerk must advise the defendant to
obtain counsel promptly. [G.S. § 15A-603(d)]

(4)

If the clerk finds the defendant indigent, the clerk
must appoint counsel in accordance with the rules
adopted by the Office of Indigent Defense Services
[G.S. § 7A-452(a)] or secure defendant’s written
waiver pursuant to G.S. § 7A-457.

Appointment of counsel in a capital case.
(1)

To assign counsel after a defendant in a capital case
is found indigent, the clerk completes NOTICE
AND DETERMINATION OF COUNSEL IN
FIRST
DEGREE
MURDER
(OR
UNDESIGNATED DEGREE OF MURDER)
CASES AT THE TRIAL LEVEL (AOC-CR-427).
The clerk must send the completed form to the
Office of Indigent Defense Services/Office of the
Capital Defender by email or fax or provide
notification by telephone as provided on the form.

(2)

The Capital Defender’s Office uses ASSIGNMENT
OF COUNSEL BY OFFICE OF INDIGENT
DEFENSE SERVICES IN FIRST-DEGREE
MURDER (OR UNDESIGNATED DEGREE OF
MURDER) CASES AT THE TRIAL LEVEL
(AOC-CR-624) to appoint counsel for the defendant.

(3)

The Capital Defender’s Office sends a copy of the
completed assignment of counsel order to the clerk
of superior court where the charges are pending, the
District Attorney, the appointed attorney(s), and the
defendant.

Written waiver of the right to counsel. Waiver must be of
appointed and retained counsel.
(1)

21.6

The waiver of counsel by an indigent person is
effective only if the court finds of record that at the
time of waiver the indigent person acted with full
awareness of his or her rights and of the
consequences of the waiver. [G.S. § 7A-457(a)]
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4.

(2)

In making such a finding, the court must consider,
among other things, the person’s age, education, and
familiarity with the English language, mental
condition, and the complexity of the crime charged.
[G.S. § 7A-457(a)]

(3)

Be sure the defendant signs the waiver of counsel.

(4)

The clerk must sign the certification portion of
WAIVER OF COUNSEL (AOC-CR-227).

Determining sufficiency of the charge.
a)

The clerk must determine the sufficiency of the charge. [G.S.
§ 15A-604] This is not a probable cause determination. See
Appendix I at page 21.10 for the difference between a first
appearance and probable cause hearing.
(1)

(2)

The clerk must examine each criminal process or
magistrate’s order and determine whether each
charge against the defendant charges a criminal
offense within the original jurisdiction of the
superior court. [G.S. § 15A-604(a)]
(a)

Because the language for the charge is
generated by computer it is not likely that
the wording of the charge will be
insufficient.

(b)

To determine a charge’s sufficiency, the
clerk should check to make sure all elements
of the crime are charged. The clerk also
should confirm that the correct G.S. number
is listed and check for typos or omitted
language.

(c)

For the proper language to charge a
particular crime, see ROBERT L. FARB,
ARREST WARRANT AND INDICTMENT
FORMS (5th ed. 2005) and JESSICA SMITH,
N.C. CRIMES: A GUIDEBOOK ON THE
ELEMENTS OF CRIME (6th ed. 2007) with
2008 CUMULATIVE SUPPLEMENT,
published by the School of Government.
The clerk should confirm that the wording
follows the sample wording in these
resources.

(d)

If the clerk has a question about the proper
language, the clerk may contact the senior
resident judge.

If the clerk determines that the process or order fails
to state a criminal offense, the clerk must notify the
prosecutor and either:
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(3)

5.

6.

7.

Dismiss the charge;

(b)

Permit the State to amend the statement of
the crime; or

(c)

Continue the proceeding for 24 hours to
permit the State to initiate new charges.
[G.S. § 15A-604(b)]

If the clerk determines that the process or order
charges a misdemeanor within the original
jurisdiction of the district court rather than a felony
within the original jurisdiction of the superior court,
the clerk may set the case for trial in the district
court if the prosecutor agrees. If the prosecutor does
not agree, the clerk must follow one of the options
listed immediately above. [G.S. § 15A-604(b)]

Informing defendant of the charges.
a)

The clerk must inform the defendant of the charges and
determine that the defendant or his or her counsel has a copy
of the charging document. [G.S. § 15A-605(1), (2)]

b)

Some clerks read the warrant verbatim. If defendant does not
have a copy, the clerk can make a copy and provide it
immediately to the defendant. The clerk should note that a
copy was provided.

Determining or reviewing defendant’s eligibility for pretrial release.
a)

The clerk must determine or review the defendant’s
eligibility for pretrial release. [G.S. § 15A-605(3)] In
practice, the clerk reviews conditions of pretrial release and
terms of the bond for a defendant who is eligible for release
but was not able to raise bond. See Initial Appearance and
Setting Conditions of Pretrial Release, Criminal Procedure,
Chapter 20.

b)

The bond may be too high or too low or may lack a
condition. Moreover, the clerk may be aware of additional
information that may bear on the defendant’s eligibility for
pretrial release, such as the fact that defendant is wanted in
another state.

c)

If a change is made, the clerk completes “conditions of
release modifications” section of CONDITIONS OF
RELEASE AND RELEASE ORDER (AOC-CR-200). It is
good practice to mark on the front of the form AMENDED.

Scheduling a probable cause hearing or obtaining a written waiver.
a)
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(a)

The clerk must schedule a probable cause hearing unless the
defendant waives in writing the right to a hearing. [G.S. §
15A-606(a)] The clerk should advise the defendant of the
right to a probable cause hearing.
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b)

A defendant who is represented, or wants to be represented,
by counsel, may not waive the right to a probable cause
hearing without the written consent of counsel. [G.S. § 15A606(a)]

c)

If the hearing is waived, the clerk must bind the defendant
over to the superior court for further proceedings. [G.S. §
15A-606(c)]

d)

If the hearing is not waived:
(1)

The clerk must schedule a hearing not less than 5 nor
more than 15 working days after defendant’s initial
appearance before the district court judge (which
means the first appearance), unless defendant and
the prosecutor agree to a hearing sooner. If there is
no district court session scheduled for the next 15
days, the hearing must be scheduled for the first day
of the next session. [G.S. § 15A-606(d)]

(2)

If the defendant is not indigent and desires counsel,
the clerk must inform the defendant that:
(a)

Defendant has a choice of appearing without
counsel at the probable cause hearing or of
securing the attendance of counsel to
represent defendant at the hearing. [G.S. §
15A-606(e)]

(b)

The judge presiding at the probable cause
hearing will not continue the hearing
because of the absence of counsel except for
extraordinary cause. [G.S. § 15A-606(e)]
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APPENDIX I
Overview of Certain Criminal Processes
INITIAL
APPEARANCE
BEFORE THE CLERK
[G.S. 15A-511]
Person arrested must be
brought before a
magistrate without
unnecessary delay. Clerk
may conduct.
If no warrant for
arrest:
Clerk determines whether
probable cause exists to
believe crime committed
and defendant committed
it.
If no probable cause,
defendant released.
If probable cause found,
clerk issues magistrates
order (AOC-CR-116) and
either releases defendant
on bail or commits
defendant to jail.
If warrant for arrest:
Clerk must either set
conditions of pretrial
release for defendant or
commit defendant to jail
if charged with a crime
for which defendant is
not entitled to pretrial
release.
Combining proceedings.
If clerk conducts initial
appearance and no
district judge will be
available in time to
conduct first appearance,
clerk may combine initial
appearance with first
appearance.
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[G.S. 15A-601]

PROBABLE CAUSE
HEARING
[G.S. 15A-611]

Person charged with a crime in
original jurisdiction of superior
court is brought into district court
for a first appearance within 96
hours of arrest or at 1st regular
session of district court,
whichever is earlier. If defendant
is in jail and no judge is available
within 96 hours, clerk conducts
first appearance. If defendant
released on bail, 1st appearance at
next session of district court, the
96 hour rule does not apply, and
clerk does not conduct first
appearance.

Screening of case to
make sure it warrants
being bound over to
superior court. Must be
scheduled not less than 5
nor more than 15
working days after first
appearance before a DCJ.

Clerk must:
1. Warn defendant of right to
remain silent and that anything
defendant says may be used
against him or her.
2. Assure defendant’s right to
counsel for later proceedings.
3. Determine sufficiency of the
charge.
4. Inform defendant of charges
and give copy of charging
document.
5. Determine or review
defendant’s eligibility for pretrial
release.
6. Schedule PC hearing or obtain
written waiver. If written waiver,
clerk binds over to superior court.

If defendant indicted by a
grand jury, no probable
cause hearing in district
court. Superior court has
jurisdiction.
DCJ must determine
whether there is probable
cause to believe offense
committed and that
defendant committed it.
If probable cause found,
DCJ must bind defendant
over to superior court.
If no probable cause
found, DCJ must dismiss
proceeding.
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APPENDIX II
STATE OF NORTH CAROLINA

FILE # ________________

COUNTY OF ________________

DISTRICT COURT DIVISION

STATE OF NORTH CAROLINA
VS.

RECORD OF FIRST APPEARANCE

_____________________________.
The above named defendant was brought before the court, charged with the crime of
___________________________________________________________________.
The defendant was taken into custody on _______________ and at the time of this hearing:
( ) Was in custody.
( ) Had been released on bond. (If defendant released on bond, only judge
can conduct first appearance.)
1. ( ) Defendant has retained counsel _________________________________.
(If so, go to section 3.)
2. ( ) Defendant not represented by counsel.
( ) The court informed defendant:
( ) Of the right to remain silent and that anything defendant says
may be used against defendant.
( ) That defendant has important legal rights that may be waived
unless asserted in a timely and proper manner.
( ) That counsel may be of assistance to defendant in advising and
acting on defendant’s behalf.
( ) That defendant has the right to be represented by counsel and that
defendant will be furnished counsel if defendant is indigent.
( ) That if convicted and placed on probation, payment of the
expense of assigned counsel may be made a condition of
probation; and
( ) That if acquitted, defendant will have no obligation to pay the
expense of assigned counsel.
( ) Defendant stated that defendant would employ his or her own counsel
and signed the waiver of court-appointed counsel.
( ) Defendant requested a court-appointed attorney.
( ) The court found defendant indigent and appointed ____________
__________________________ to represent defendant.
( ) The court found defendant not indigent and denied the request for
court-appointed counsel.
3. ( ) The court examined the criminal process and determined:
( ) The process charges a misdemeanor and set the case for trial in district
court.
( ) Each charge to be a criminal offense within the jurisdiction of the
superior court.
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( ) Process fails to state a criminal offense within the jurisdiction of the
superior court and the court:
( ) Dismissed the charge;
( ) Allowed the State to amend the statement of the crime; or
( ) Continued the proceeding for 24 hours to allow the State to initiate new
charges.
4. ( ) The court informed defendant of the charges and provided a copy of the charging
document to defendant or defendant’s counsel if neither had a copy.
5. ( ) The court reviewed the release order and bond and:
( ) Made no change in the conditions of release.
( ) Modified the release order as follows:
________________________________________________________________
________________________________________________________________.
6. ( ) The court advised defendant of the right to a probable cause hearing and:
( ) Set the hearing for ___________________________.
( ) Defendant waived the probable cause hearing.
This the _____ day of _________________, ______.
______________________________________________
JUDGE PRESIDING
CLERK OF SUPERIOR COURT/ASSISTANT/DEPUTY
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CRIMINAL APPEARANCE BONDS:
TAKING SECURED BONDS
Note: This chapter deals with who can sign a bond if a judicial official has set a secured bond
as a condition of pretrial release and the procedure for the clerk to take the bond. In most
cases a magistrate will take the bond rather than a clerk.
I.

Introduction
A.

A bail bond is an undertaking by the principal to appear in court as required
upon penalty of forfeiting bail to the State in a stated amount. Bail bonds
include unsecured appearance bonds and secured appearance bonds.
1.

A bail bond is sometimes referred to as a criminal appearance bond
or a criminal appearance bail bond; in this chapter it will be called a
bail bond.

B.

The defendant and any sureties on a bail bond are jointly and severally liable
for the bond, which means that each is responsible to the State for the full
amount of the bond.

C.

G.S. Chapter 58 contains provisions regulating bondsmen and G.S. Chapter
15A contains the provisions regarding taking bonds. In the event of a conflict
between the two chapters, G.S. Chapter 15A controls. [G.S. § 58-71-195]

D.

A bail bond may be secured in one of four different ways.
1.

June 2009

Bond secured by at least one solvent surety. See Section II at page
22.2.
a)

A surety is one who, with the principal, is liable for the
amount of the bail bond upon forfeiture of bail.

b)

A surety can be:
(1)

An accommodation bondsman, (See Section II.E at
page 22.7.)

(2)

A professional bondsman, or (See Section II.B at
page 22.2.)

(3)

An insurance company. [G.S. § 15A-534(a)(4)] (See
Section II.C at page 22.4.)

2.

Cash deposit of the full amount of the bond. [G.S. § 15A-534(a)(4)]
See Section III at page 22.12.

3.

Mortgage by defendant. [G.S. §§ 15A-534(a)(4); 58-74-5] See
Section IV page 22.14.
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4.
E.

F.

II.

In all bail bonds, the defendant is the principal, and therefore the defendant
must sign the appearance bond.
1.

APPEARANCE BOND FOR PRETRIAL RELEASE (AOC-CR201) may be used in all cases.

2.

RELEASE ORDER (AOC-CR-200) may be used for written promise
to appear or custody release but not for unsecured or secured bonds.

Once a secured bond is set, any judicial official must effect the release of that
person upon satisfying himself that the conditions of release have been met.
[G.S. § 15A-537]
1.

In most cases the magistrate is the judicial official who will
determine that the conditions have been met and release the
defendant.

2.

However, the clerk is also a judicial official and may be called upon
to release the defendant.

3.

In the absence of a judicial official, any law enforcement officer or
custodial official having the person in custody may release the
defendant if satisfied conditions for release are met. [G.S. § 15A537]

G.

The remaining sections of this chapter deal with the requirements for taking
each kind of secured bond and what information the clerk might need to
satisfy himself or herself that the conditions of release have been met.

H.

The statute requires the senior resident superior court judge, in consultation
with the chief district court judge, to issue recommended bond policies to be
followed. [G.S. § 15A-535] For the most part the policies deal with setting
the conditions of pretrial release, but the clerk should refer to them to
determine whether they provide guidelines for taking bonds.

Bond Signed By At Least One Surety
A.

B.

There are two main types of bondsmen:
1.

Those who are in the business of writing bonds, which includes
professional bondsmen and bail agents for insurance companies, and

2.

Those who post bonds for friendship and affection, who are
accommodation bondsmen.

Professional bondsman.
1.
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Motor club bail bond for certain bail bonds for motor vehicle
offenses. [G.S. § 58-69-50] See Section V at page 22.14.

A professional bondsman is a person who
a)

Is approved and licensed by the Commissioner of Insurance,

b)

Pledges cash or approved securities with the Commissioner
as security for bail bonds, and

c)

Receives or is promised money or other things of value for
writing the bond. [G.S. § 58-71-1(8)]
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2.

A professional bondsman may employ “runners” who are agents of
the bondsman for purposes of executing bail bonds on behalf of the
bondsman. [G.S. §§ 15A-531(7); 58-71-1(9)] A runner cannot be a
runner for more than one professional bondsman; however, a person
can be licensed as a runner for one professional bondsman and also
be licensed as a bail agent (see II.C. at page 22.4) for any number of
insurance companies.

3.

Procedure for professional bondsman to execute bond.
a)

Use APPEARANCE BOND FOR PRETRIAL RELEASE
(AOC-CR-201).

b)

Make sure the defendant signs or has signed as the principal.

c)

Make sure the professional bondsman’s license and the
runner’s license and power of attorney are properly
registered by checking to see that the bondsman or runner is
listed in the Bondsman Surety Query List at
http://www.nccourts.org and if the runner signs the bond that
he or she is licensed as a runner for the bondsman on whose
behalf the runner is signing the bond. Once registered a
professional bondsman may sign bonds in any county in
North Carolina.

d)

Because a bondsman is prohibited from signing a bond in
any county in which he or she has an unpaid forfeiture, the
clerk must check to make sure that the bondsman is listed as
eligible to sign bonds in the county in which he or she is
trying to post the bond. [G.S. § 15A-544.7(d)]

e)

If the licensed professional bondsman appears, have the
bondsman complete the portion of the form designated
“Professional Bondsman.”
(1)

The bondsman must list his name and license
number and must sign the bond as surety in the
portion designated “Signature.”

(2)

f)

If the professional bondsman operates under a
company name, the bondsman must list his or her
individual name, not the company name. Example:
Correct—John Doe d/b/a XYZ Bail Bonds.
Incorrect—XYZ Bail Bonds.
If a runner is signing for the bondsman, have the runner
complete the portion designated “Professional Bondsman.”
(1)

The runner must give the name and license number
for the professional bondsman for whom he is acting
as agent and the runner’s own name and license
number.

(2)

If the bondsman operates under a company name,
the runner must list the bondsman’s individual
name, not the company name.
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C.

g)

The professional bondsman or the runner must complete the
affidavit on side two of the bond.

h)

The professional bondsman or runner must attach a
certification seal to the back of bond.

i)

The clerk must swear the bondsman or runner regarding the
truth of the statements in the bond, and the clerk must sign
and date the portion designated “Sworn to and subscribed
before me.”

Bail agent for insurance company.
1.

A bail agent is a person who
a)

Is licensed by the Commissioner of Insurance as a bail agent,

b)

Is appointed by an insurer by power of attorney to execute or
countersign bail bonds for the insurer, and

c)

Receives or is promised money or other things of value for
writing the bond. [G.S. §§ 15A-531(3); 58-71-1(11)]

2.

The statutes providing for regulation of bail agents by the
Department of Insurance use the term surety bondsman rather than
bail agent. The two terms are synonymous. [G.S. § 58-71-1(11)]

3.

The bail agent is merely an agent for the insurance company, which
is the surety.

4.

The insurance company gives the bail agent two different kinds of
powers of attorney.

5.

a)

One power is the authorization for the bail agent to act as
agent for the company. This kind of power is also referred to
as a “power of appointment” in G.S. § 58-71-140(e) and is
the power registered with the Department of Insurance. This
power states the total amount of money for which the agent
is authorized to bind the insurance company.

b)

The insurance company also gives the bail agent several
individual, sequentially numbered, powers of attorney. One
of these individual powers must be attached to each bond
signed by the bail agent on behalf of the insurance company.
These powers are for smaller amounts than the total amount
on the registered power of attorney and constitute the
maximum amount for which one bond can be written.

Some individuals are licensed as both a professional bondsman and a
bail agent. Some runners also are licensed as bail agents.
a)
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The runner signs as surety in the portion designated
“Signature.”

Only a bail agent can sign for the insurance company. The
bail agent cannot have a runner sign for him (which would
be the equivalent of having an agent sign for an agent).
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b)

6.

Example: Professional bondsman has runner. The bondsman
is also a bail agent. The bondsman wants to post a $10,000
criminal appearance bond. If the bond is executed on behalf
of the insurance company, the runner cannot sign the bond.
Only the bail agent may execute a bond as agent for the
insurance company. However, if the bond is executed on
behalf of the professional bondsman, the runner can sign the
bond on behalf of the professional bondsman. If the bail
bondsman’s runner is also a bail agent, then the runner can
execute a bond.

Procedure for bail agent to execute a bond.
a)

Use APPEARANCE BOND FOR PRETRIAL RELEASE
(AOC-CR-201).

b)

Make sure the defendant signs or has signed under
“Signature Of Defendant.”.

c)

Make sure the bail agent is registered with the Department of
Insurance as the agent for the insurance company for which
the bail agent is signing the bond by checking to see that the
bail agent is listed in the Bondsman Surety Query List at
http://www.nccourts.org. Once registered a bail agent may
sign bonds for the insurance company in any county in North
Carolina.

d)

However, because a bail agent is prohibited from signing a
bond in any county in which he or she has an unpaid
forfeiture, the clerk must check to make sure that the
bondsman is listed as eligible to sign bonds in the county in
which he or she is trying to post the bond. [G.S. § 15A544.7(d)]

e)

The bail agent completes the portion designated “Insurance
Company.”
(1)

The bail agent must give the name of the insurance
company for whom the agent is acting, the power of
appointment number of the bail agent registered with
the Department of Insurance, the name of the bail
agent, and the license number of the bail agent.

(2)

The bail agent signs as surety under the portion
designated “Signature.”

f)

The bail agent must complete the affidavit on side two of the
bond.

g)

The bail agent must affix to the bond one of the individual
powers of attorney given by the insurer. The clerk must
examine the power of attorney to make sure that it is for an
amount equal to or more than the bond.

h)

The clerk must swear the bail agent regarding the truth of the
statements in the bond, and the clerk must sign and date the
portion designated “sworn to and subscribed before me.”
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7.

D.

a)

A bail agent may not stack powers of attorney, in other
words use more than one power of attorney for the same
insurance company for an individual’s bond. The amount
listed on the power of attorney from the insurance company
is the maximum amount the bail agent may use for an
individual bond.

b)

Some companies also prohibit a bail agent from stacking
powers of attorney from different companies on one bond
while other insurance companies do not prohibit this kind of
stacking.

c)

Example 1: Insurance Company A gives a bail agent a
power of attorney to write bonds for a total amount of
$100,000 and gives the bail agent separately numbered
powers of attorney to attach to each bond written with a face
amount of $20,000. The defendant is placed under a $60,000
bond. The bail agent may not attach three powers of attorney
from Insurance Company A and write a $60,000 bond
(called stacking) for one defendant.

d)

Example 2: If the powers of attorney used by the insurance
companies specifically provide that the power is “void if
used with other powers of this company or in combination
with powers from any other surety company,” a bail agent
who is the agent for three different insurance companies may
not put up $20,000 from each company to make a $60,000
bond. Nor may three bail agents who are agents for different
companies put up $20,000 from each company.

e)

Example 3: However, a bail agent who is also licensed as a
professional bondsman could sign a $60,000 bond by using
one $20,000 power of attorney as a bail agent and signing as
a professional bondsman for the remaining $40,000
(presuming as a professional bondsman he or she is able to
post a bond of that amount.)

Prohibited activities of bail bondsmen.
1.

2.
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Stacking of powers. The clerk must read the power of attorney
carefully to see if stacking of powers is allowed.

Professional bondsmen, bail agents, and runners are prohibited from
engaging in the following conduct: [G.S. § 58-71-95]
a)

Giving anything of value to the committing magistrate or
clerk.

b)

Suggesting an attorney to represent the defendant.

c)

Soliciting business on the premises of any of the courts, in a
magistrate’s office, or in a place where prisoners are
confined.

A bail bondsman may not sign a blank bail bond. [G.S. § 58-71-110]
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E.

3.

A professional bondsman may not authorize someone else to sign
unless the person is a licensed professional bondsman or is a runner
directly employed by the professional bondsman. A surety bondsman
(bail agent) may not authorize someone else to sign the bail bond.
[G.S. § 58-71-110]

4.

Any violations by a bail bondsman should be reported to the Agent
Services Division of the Department of Insurance, 1204 Mail Service
Center, Raleigh, N.C. 27699-1204. Telephone: (919) 807-6800.

Accommodation bond (property bond).
1.

An accommodation bond is signed by an accommodation bondsman
and is frequently called a “property bond.” The accommodation bond
is a secured bond signed by a surety (accommodation bondsman)
who
a)

Is a natural person at least 18 years of age;

b)

Is a resident of North Carolina;

c)

Receives no compensation for signing the bond; and

d)

Provides satisfactory evidence of ownership, value and
marketability of real or personal property to the extent
necessary to reasonably satisfy clerk that property will be
sufficient to assure full payment of the bail bond in the event
of a breach. [G.S. § 58-71-1(1)]

2.

An accommodation bond signed by a surety does not place a lien on
specific property to satisfy the bond. It is merely a written promise to
pay the amount of the bond if it is forfeited.

3.

The accommodation bondsman must show that he or she has
sufficient property, either personal or real, to pay the amount of the
bond if called upon to do so.

4.

It is illegal for the following persons to become sureties except on a
bond for a member of the person’s immediate family: sheriff, deputy
sheriff, judicial official, attorney, probation and parole officer, jailer,
employee of the General Court of Justice, and other public employee
assigned to duties relating to the administration of criminal justice, or
the spouse of any of the listed officials. [G.S. § 15A-541]

5.

Procedure for accommodation bondsman to execute bond.
a)

Use APPEARANCE BOND FOR PRETRIAL RELEASE
(AOC-CR-201).

b)

Make sure the defendant signs or has signed as the principal.

c)

Have the surety complete the portion designated
“Accommodation Bondsman” on side one of the form.
(1)

The surety must write his or her name and address.

(2)

The surety must sign his or her name as surety in the
portion designated “Signature.” The signature binds
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the surety in the event of a breach. Without the
surety’s signature, there is no obligation.

6.

d)

Place the person wanting to be a surety under oath and
determine that the person has sufficient assets (real or
personal) after liabilities and exemptions to cover the bond.
To make that determination, see Section D.6 below.

e)

The value of the person’s assets must be over and above the
$1,000 constitutional exemption in real property and the
$500 personal property exemption. (The statutory
exemptions are not available to defendant or sureties on
criminal appearance bonds.)

f)

You might want to inform the surety about the falsequalification misdemeanor if the surety signs a bond and
knows or reasonably should know that there is insufficient
property over and above one’s exemption. [G.S. § 15A-542]

G.S. § 15A-537 provides that any judicial official must effect the
release of a person upon satisfying himself or herself that the
conditions of release have been met.
a)

22.8

Satisfying oneself involves:
(1)

Determining whether the surety has sufficient assets.

(2)

The ultimate question for the clerk is whether the
clerk believes that if there is a default, the surety will
have sufficient property at the time of default to
seize and sell to satisfy the bond.

(3)

What specific security will satisfy you.
(a)

Be careful to determine the amount of equity
the person has in the property. For example,
the property may be valued for tax purposes
at $250,000, but if the person already has
three deeds of trust against the property that
total $200,000, the equity is only $50,000.

(b)

NOTE: If the bond is forfeited, the sheriff
will sell the property subject to all prior liens
and encumbrances, and execution sales
rarely bring full equity of the property.

(c)

Be careful if there are senior liens (liens
with priority over the bond) on the property
because foreclosure of a senior lien
extinguishes junior liens.

b)

The clerk could be satisfied on the basis of personal property
only. The clerk does not incur liability for a good faith
mistake in making this determination.

c)

The person seeking to put up the bond has the responsibility
to demonstrate to the clerk that he or she has sufficient
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assets. The clerk may want to require an accommodation
bondsman to consult the following sources and bring the
relevant information so the clerk can have the necessary
information to determine whether to accept the person as an
accommodation bondsman:
(1)

Tax office: ownership of real and certain personal
property and appraised value of real property.

(2)

Register of deeds office: deeds of trust and
mortgages on real property.

(3)

Outstanding judgments docketed against the person
who wants to be a surety.

(4)

Bring a list of all outstanding debts not included
above.

d)

If the clerk has concerns about whether the surety’s real
property is sufficient to cover the bond, he or she may ask
the accommodation bondsman to present a title search by an
attorney.

e)

The clerk before whom the person seeking to sign the bond
appears should make the decision whether to take the bond
and should not ask a clerk from another county to determine
whether the prospective surety has sufficient property. A
sample form that the clerk can use to determine whether the
person seeking to post the bond has sufficient assets to pay
the bond is set out as Appendix I at page 22.17. The clerk
may require the person seeking to sign the bond to complete
the form before being allowed to sign the bond.

f)

Some clerks have adopted a policy that to satisfy themselves
of the sufficiency of the bond, they will require specific
security for an accommodation bond over a certain amount.
(1)

Usually, the policies require the surety to deliver a
deed of trust to real property in addition to signing
the bond. If a deed of trust is used, the clerk in the
county where the appearance is required should be
made the trustee since that is the clerk who will
know when the bond is forfeited or satisfied.
(a)

Make sure the deed of trust specifies that the
clerk or the clerk’s successor is the trustee
so it is clear that the office holder rather than
a particular individual is the trustee. For
example, the deed of trust should name as
the trustee “The Clerk of Superior Court
of Black County” or “Jane Doe, Clerk of
Superior Court of Black County or her
successor.” For more on the procedure to
release the security, see Initial Appearance
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and Setting Conditions of Pretrial Release,
Criminal Procedures, Chapter 20.
(b)

(2)

7.

22.10

Make sure that every person who has an
ownership interest in the property signs as a
grantor. For example, if mother owns a life
estate and daughter and her husband own the
remainder in the property, all three must
sign as grantors in the deed of trust.

Other forms of security accepted include assignment
of a certificate of deposit or stock certificates, and
sometimes letters of credit.
(a)

The clerk must take possession of the
certificate of deposit or stock certificate and
have the surety give a written conditional
assignment of the security, which is filed
with the bank, broker, or company that can
transfer the certificate. Place the certificate
in the vault and list it as “Securities Held As
an Asset of the Clerk.”

(b)

Be very cautious about taking a letter of
credit or stock certificates. Letters of credit
usually have expiration dates and if the letter
expires before the defendant has met all of
the conditions under the appearance bond,
there will be no security for the bond, and
stock certificates can easily depreciate in
value.

Common issues in taking accommodation bonds.
a)

May a defendant sign his or her own secured bond as
surety? No, the surety must be someone who is liable for the
amount of the bond in addition to the defendant. The
defendant must sign the bond as the principal. NOTE:
However, the defendant can satisfy a secured bond without
having a surety by posting cash or by executing a mortgage
on his or her own property under G.S. § 58-74-5, in which
case he is not acting as his or her own surety. See Section IV
at page 22.14.

b)

May a defendant’s spouse sign the defendant’s secured
bond? Yes, but only if the spouse owns sufficient property
in the spouse’s own name (and not jointly owned real
property). The reason is that G.S. § 58-71-1(1) requires that
this person be personally solvent for the amount of the bond.
The bond should be separate from and in addition to the
defendant’s obligation. It is intended as additional security.

c)

If the defendant and defendant’s spouse own real
property together, may the defendant sign as principal
and the defendant and spouse sign as surety? Probably
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not because the definition of surety requires a person who is
not the principal to be liable for the amount of the bond.
When husbands and wives own real property jointly in North
Carolina, they own the property as tenants by entirety. (The
only personal property that is tenancy-by-entirety property if
owned by husband and wife is a mobile home.) The legal
fiction underlying tenancy-by-entirety is that the marriage
unit, a third independent owner, owns the property rather
than the husband and wife each owning half. Under that
theory, one could argue that if husband and wife sign as
surety, they are signing as marriage unit and not as
individuals, but that still flies in the face of having an
individual, other than the defendant, who is liable for the
amount of the bond. If the clerk chooses to allow the
defendant to sign as principal and the wife as surety based on
tenancy-by-entirety property, the property is subject to
execution by the sheriff if there is a forfeiture.

F.

d)

If the surety (someone other than the defendant or the
defendant’s spouse) owns the real property backing the
bond with his or her spouse, must the surety’s spouse
also sign a bond? Yes, if the surety’s only asset is land that
he or she owns jointly with his or her spouse. A judgment
against only one spouse cannot reach real property held by
the judgment debtor and spouse as tenancy-by-entirety. Both
husband and wife must sign before the State will be able to
execute against the property under a forfeiture order.
Example: Joe Smith wants to sign a $2,000 bond for Sam
Bain. Joe owns a 1995 Ford Taurus, listed in his name alone,
and a home with $40,000 equity, owned by Joe and his wife.
If Joe alone signs as surety and the bond is defaulted, the
sheriff may not levy on and sell the house to satisfy the
unpaid appearance bond. However, if both Joe and his wife
are sureties on the bond, the sheriff would be able to levy on
and sell the house.

e)

May an attorney-in-fact holding a power of attorney sign
a bail bond for his or her principal? No, unless the power
of attorney specifically authorizes the attorney-in-fact to sign
an appearance bond. [Cf. Whitford v. Gaskill, 345 N.C. 475,
480 S.E.2d 690, amended on rehearing, 345 N.C. 762, 489
S.E.2d 177 (1997); Honeycutt v. Farmers & Merchants
Bank, 126 N.C.App. 816, 487 S.E.2d 166 (1997) (attorneyin-fact lacks authority to make gift of principal’s property;
cannot convey without present consideration inuring to the
principal).]

Splitting bonds.
1.

May two or more sureties split the bond, in other words each be
liable for less than the full amount of the bond when the collective
amounts of their bonds equal the full amount? The answer to this
question is not completely clear from the statute. The definition of a
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secured bond as an appearance bond in a specified amount secured
by at least one surety [G.S. § 15A-534(a)(4)] might lead the clerk to
conclude that all the sureties must be jointly and severally liable for
the full amount of the bond. However, the long-standing practice in
many counties is to read the statute to allow sureties to divide the
liability, in other words, many counties allow bonds to be split.
Without such a practice, persons under a large bond would be
required to remain in jail even though two or three persons are
willing to split the bond. NOTE: If the clerk allows bonds to be
split, make sure to prepare separate cross-referenced bonds
showing the specific amount for which each surety is liable.
2.

III.

Cash Bonds
A.

A cash bond is the depositing of the full amount of the bond in cash with the
court.

B.

The clerk should make every attempt to ensure that if the depositor is not the
defendant, he or she understands the choice between depositing the money as
the defendant’s money, which means any refund will go to the defendant or
depositing it as a surety with the refund being returned to him or her.

C.

However, if the judicial official who sets the secured bond specifies that it
must be satisfied by a cash bond, that bond may be satisfied by the posting of
a secured bond by a bail agent on behalf of an insurance company in all cases
except child support contempt proceedings. A “professional bondsman” is
not a bail agent, and therefore a “professional bondsman” may not post
a secured bond when a cash bond is required. [G.S. § 15A-531(4)] If the
bondsman is both, he or she can sign as a bail agent.

D.

Procedure for taking a cash bond.
1.

2.
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Example: Defendant’s bond is $150,000; Smith wants to sign for
$50,000 and Jones for $100,000. In the example above, the clerk
could require Smith to sign one bond for $50,000 and Jones to sign a
second bond for $100,000 cross-referencing each bond to the other.

Determine whether the cash is deposited by the defendant or by
another person. If someone other than the defendant is depositing the
cash, determine whether that person intends for the cash to be used to
satisfy the defendant’s obligations other than the requirement to
appear such as for child support, fines, or court costs or whether the
person is depositing the cash solely for the purpose of assuring the
defendant’s appearance.
a)

Ask the person posting the bond: “Do you expect to get the
money back if the defendant complies with the bond or do
you want the money to be used for court costs or other
obligations of the defendant if he or she complies with the
bond?”

b)

Refer to the notes on the back of AOC-CR-201.

If the defendant deposits the cash or if another person deposits the
cash but indicates that he or she intends for the cash to be used to
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satisfy defendant’s obligations in addition to the obligation to appear
at court. Use APPEARANCE BOND FOR PRETRIAL RELEASE
(AOC-CR-201).

3.

a)

Check the block designated “Cash Appearance Bond.”

b)

Make sure that the defendant signs the bond in the block
designated “Signature Of Defendant.” Do not have anyone,
including the defendant, sign as a surety.

c)

Complete the portion of the form designated “Complete if
Cash Deposited,” listing the receipt number and sign and
print name as “Official Accepting Cash.”

d)

Issue a receipt in the name of the defendant, listing the
defendant’s social security number.

If someone other than the defendant deposits the cash and that person
does not indicate that it may be used by the court on the defendant’s
behalf for purposes other than an appearance bond. Use
APPEARANCE BOND FOR PRETRIAL RELEASE (AOC-CR201).
a)

Check block “Surety Appearance Bond” and block “Cash
Deposited by Surety.”

b)

Make sure defendant signs in the block designated
“Signature Of Defendant.”

c)

Complete the portion designated “Accommodation
Bondsman,” with name, address, telephone number and
social security number of person depositing cash.

d)

Have person posting cash, sign as surety under portion
designated “Signature.” The person’s signature as surety
binds that person to the condition of the bond and authorizes
forfeiture of the cash upon defendant’s failure to appear.

e)

Complete portion designated “Complete If Cash Bond
Posted.” Sign name and print name as official accepting cash
and list receipt number.

f)

Make receipt out to person depositing cash.

E.

It is a good practice for the clerk to prepare a notice to be given to persons
who post cash bonds explaining how the bond will be returned and what
procedure the person posting the bond must follow to get the money
returned.

F.

Although many sheriffs and chief jailers may have a policy against it, G.S. §
15A-537 permits jailers to release a defendant if a judicial official is not
available. This includes acceptance of cash, though they may be reluctant to
accept cash. Cash collected by sheriffs and jailers should be deposited with
the clerk promptly.
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G.

IV.

Mortgage by Defendant [G.S. § 58-74-5]
A.

V.

22.14

The procedure to release the cash bond upon compliance is discussed in
Initial Appearance and Setting Conditions of Pretrial Release, Criminal
Procedures, Chapter 20.
Defendant may execute a mortgage on real or personal property payable to
the State of North Carolina, conditioned as such bond would be required,
with power of sale to be executed by clerk in whose county the mortgage was
executed upon breach of condition of mortgage.
1.

Although the safest course is to require defendant to post a mortgage
since that is the statutory requirement, the practice is to use a deed of
trust.

2.

It will be rare that a defendant will use a mortgage instead of a deed
of trust because North Carolina uses deed of trust rather than
mortgages. The difference between the two is that the deed of trust is
a three-party instrument with the power to foreclose being in a
trustee while a mortgage is a two-party instrument with the power to
foreclose being held by the mortgagee.

B.

Almost always requires a lawyer to complete proper paperwork.

C.

Since the statute requires the defendant to post a mortgage, not a deed of
trust, to his or her own property, the property should not be owned jointly
with the defendant’s spouse.

Motor Club Bail Bond [G.S. § 58-69-50]
A.

Some auto clubs provide bonds of up to $1,500 guaranteed by a surety for
motor vehicle offenses except for an impaired driving offense or felony.
[G.S. § 58-69-2]

B.

The clerk must accept the guaranteed arrest bond certificate in lieu of cash
bail or other bond in an amount not to exceed $1,500 as a bail bond for any
motor vehicle offense, except it cannot be accepted for an impaired driving
offense or any felony offense. [G.S. § 58-69-55]

C.

Read Auto Club card carefully.
1.

Check the expiration date. Some cards require that the court
appearance rather than the date of taking the bond must occur before
the expiration.

2.

The card must indicate that an insurance or surety company
guarantees defendant’s appearance.

3.

Check to make sure that the insurance or surety company is
authorized by the Department of Insurance to do business in North
Carolina and has filed with the Department an undertaking to
become a surety with respect to each guaranteed arrest bond
certificate issued by the motor club.

4.

Also the card sometimes specifies offenses to which it will or will
not apply and will indicate the maximum amount of a bond that will
be guaranteed, which is sometimes less than $1,500.
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5.

Example: AAA Carolinas card specifies: “The General Insurance
Co. of America (GICA) guarantees the appearance of the AAA
member named on this card in any court up to the card’s expiration
date. The card can be accepted against an arrest bond up to $1000 or
to secure a bail bond up to $5000 from GICA for any motor vehicle
law violation except violations involving driving while under the
influence of intoxicating liquors, drugs or narcotics, failure to appear
for violations, driving on a suspended/revoked driver’s license, hit
and run, failure to present evidence of insurance, illegal use or
falsification of license or registration, engaging in a felony,
attempting to elude/eluding police, or while driving a vehicle used
for commercial purposes.”

D.

A common way of accepting this form of bond is to take the motor club card
from the defendant and to attach it to the APPEARANCE BOND FOR
PRETRIAL RELEASE (AOC-CR-201).

E.

Have defendant sign the APPEARANCE BOND FOR PRETRIAL
RELEASE.

F.

If defendant does not appear, notify the motor club.
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APPENDIX I
FINANCIAL STATEMENT FOR DETERMINATION OF SOLVENCY OF SURETY

Part 1: to be completed by Tax Supervisor/Collector
NAME ____________________________________________________________________
NAME ____________________________________________________________________
ADDRESS _________________________________________________________________
---------------------------------------------------------------------------------------------------------This is to certify that _____________________ and spouse ______________________ listed
the following property for 2____, ___________________________ County ad-valorem
taxes.
DESCRIPTION

TAX VALUE

1. ________________________________________________________________________
2.
___________________________________________________________________________
TOTAL TAX BOOK VALUE

$_____________________

This tax value represents 100% of the market value on January 1, 2____, the date of the last
appraisal.
Back county taxes owed $ __________
This the ___ day of ____________, 2____.

_____________________________
Tax Supervisor/Collector
_____________________ County
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Part 2: to be completed by sureties
All Debts Owed Which Are A Lien Against The Above Described Property
Kind of Debt
A. Deeds of trust (mortgages)
1.
2.

Amount Owed
$
$

B. Back and Current City and County Taxes
1.
2.

$
$

C. Judgments
1.
2.

$
$

D. Any Other Appearance Bonds Signed
1.
2.

$
$

D. Any Other Debts
1.
2.
(List any other debts on additional sheet)
E. Legal Exemption Allowed by Constitution
1. Real property
2. Personal property

$
$
$ 1,000.00
500.00

Total Liens Plus Exemption
$
-------------------------------------------------------------------------------------------------------------------------------------Total Real Property, Assets As Above Stated
$___________________
— $___________________
Less Total Liens Plus Exemptions
Net Worth for Criminal Appearance Bond
Surety Purposes
$___________________
AFFIDAVIT OF SURETY: I (We) the undersigned surety(ies) being duly sworn say that I
(we) am (are) the owners of the above described property and that all information furnished
by me (us) contained in the above form is true and accurate.
This the ____ day of ____________ 2___.

This the ____ day of ____________ 2___.

_________________________________
Surety 1

_________________________________
Surety 2

Sworn to and subscribed before me

Sworn to and subscribed before me

_____________________________Seal

_____________________________Seal

this ___ day of ______________, 2____.
Person Authorized to Administer Oaths

this ___ day of ______________, 2____.
Person Authorized to Administer Oaths

22.18

CRIMINAL APPEARANCE BONDS:
REGULATING BONDSMEN
This chapter is deleted.
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I.

II.

Entering Order of Forfeiture and Notice of Forfeiture
A.

The criminal appearance bond forfeiture statutes are G.S. §§ 15A-544.1 to –
544.8.

B.

Forfeiture of an appearance bond is proper when defendant fails to appear
before the court as required.

C.

Judge must order forfeiture if appropriate and at same time, judge may order
the clerk to issue an ORDER FOR ARREST (AOC-CR-217) for the
defendant for “failing to appear.”

D.

The clerk must issue a notice to the defendant and sureties that the bond has
been forfeited and informing those persons how the forfeiture may be set
aside. The form is BOND FORFEITURE NOTICE (AOC-CR-213). The
judge’s signature will be added electronically to notices produced in VCAP.

Serving Order and Notice of Forfeiture
A.

B.

C.

September 2009

The clerk must serve a copy of the bond forfeiture notice on the defendant
and each surety whose name appears on the bond. [G.S. § 15A-544.4(a)]
1.

If a bail agent executed the bond on behalf of an insurance company,
the clerk must send a copy of the notice to the bail agent as well as
the insurance company. However, failure to notify the bail agent
does not affect the validity of notice given to the insurance company.

2.

If a runner signs the bond for a professional bondsman, the
professional bondsman is the surety and the runner is not given
notice.

Service must be made by mailing a copy by first class mail. [G.S. § 15A544.4(b)]
1.

Notice is effective when mailed.

2.

AOC-CR-213 has a place for clerk to certify that order and notice
was mailed by first class mail.

The clerk must mail the notice not later than the 30th day after the forfeiture
is entered.
1.

If for any reason notice was not mailed within the prescribed time,
mail it anyway.

2.

The order and notice should be generated on VCAP because once
entered into the system, follow up will be done automatically.

3.

Notice is given when mailed; no requirement that surety receive it.
[State v. Ferrer, 170 N.C.App. 131, 611 S.E.2d 881 (2005).]
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4.

D.

III.

To whom and at what address notice of order of forfeiture is sent:
1.

Notice is served on the defendant at address noted on bail bond or
any later address filed by the defendant with the clerk. [G.S. § 15A531(2)a]

2.

Notice is served on the surety at the surety’s address of record. [G.S.
§ 15A-531(2)]
a)

If the surety is an accommodation bondsman, the address of
record is the address entered on the bail bond or any later
address filed by the bondsman with the clerk of court.

b)

For a professional bondsman, an insurance company, or a
bail agent the address of record is the address provided by
the Department of Insurance in the Electronic Bondsmen
Registry.

Setting Aside Order of Forfeiture
A.

Basis for judge to set aside order of forfeiture. A judge may set aside a
forfeiture for any of the following reasons, and for no other reason: [G.S. §
15A-544.5(a); See State v. Rodrigo, 190 N.C.App. 661, 660 S.E.2d 615
(2008); State v. Robertson, 166 N.C.App. 669, 603 S.E.2d 400 (2004).]
1.

2.

24.2

Clerk’s certificate of mailing is sufficient to show mailed and
practice of putting notices in box and another employee taking them
to post office satisfies the statute. [State v. Belton, 169 N.C.App.
350, 610 S.E.2d 283 (2005).]

The defendant’s failure to appear has been set aside by the court and
any order for arrest issued for that failure to appear has been recalled.
[G.S. § 15A-544.5(b)(1)]
a)

Must be shown by a copy of an official court record.

b)

Official court record includes an electronic record.

All charges for which the defendant was bonded to appear have been
finally disposed by the court other than by the State’s taking a
dismissal with leave. [G.S. § 15A-544.5(b)(2)]
a)

Must be shown by a copy of an official court record.

b)

Official court record includes an electronic record.

3.

The defendant has been surrendered by a surety on the bail bond, as
provided by surrender statute. Must be shown by sheriff’s receipt.
[G.S. § 15A-544.5(b)(3)] See SURRENDER OF DEFENDANT BY
SURETY (AOC-CR-214).

4.

The defendant has been served with an Order for Arrest for the
failure to appear on the criminal charge in the case in question. [G.S.
§ 15A-544.5(b)(4)]

BOND FORFEITURE

B.

C.

5.

The defendant died before or within the period between the forfeiture
and the final judgment. Must be shown by presentation of death
certificate. [G.S. § 15A-544.5(b)(5)]

6.

The defendant was incarcerated in a unit of the N.C. Department of
Correction and is serving a sentence or in a unit of the Federal
Bureau of Prisons located within the borders of the State at the time
of failure to appear. Must be shown by official record or document
from Department of Correction or Bureau of Prisons. [G.S. § 15A544.5(b)(6)]

7.

The defendant was incarcerated in a local, state, or federal detention
center, jail, or prison located within the United States at the time of
the failure to appear; the district attorney for the county in which the
charges are pending was notified of the incarceration while the
defendant was still incarcerated; and the defendant remained
incarcerated for at least 10 days after the district attorney’s receipt of
notice. [G.S. § 15A-544.5(b)(7)]
a)

Written notice must be served on district attorney by hand
delivery or certified mail.

b)

If defendant was released before time when motion to set
aside forfeiture was filed, must provide documentation of
date defendant was released.

Procedure for setting aside order of forfeiture when failure to appear is
stricken. [G.S. § 15A-544.5(c)]
1.

If judge of the court before which defendant’s appearance was
secured by bail bond enters an order striking the defendant’s failure
to appear and recalling an order for arrest issued for that failure to
appear, the judge may simultaneously enter an order setting aside
forfeiture of the bail bond. If the order striking the failure to appear
and recalling the order for arrest does not set aside the forfeiture, it
will proceed to judgment as normal.

2.

If an order setting aside a forfeiture is entered, the original bail bond
secures defendant’s further appearances unless the judge orders
otherwise. Because this reinstates the bond as if the failure to appear
had not occurred, a surety who then wishes to be relieved of his or
her obligation to assure the defendant’s appearance must surrender
the defendant (as a “before breach” surrender under G.S. 15A540(a)).

Procedure for setting aside the order of forfeiture by motion. [G.S. § 15A544.5(d)]
1.

Defendant or any surety may make a written motion that forfeiture
be set aside. Even if the motion does not conform to the requirements
listed below (for example, there is no evidence attached), the clerk
should file it and record the motion in VCAP promptly.
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The motion may be made on the portion of the form BOND
FORFEITURE NOTICE (AOC-CR-213) entitled “Motion to
Set Aside Forfeiture” that was served on the defendant or the
surety.

b)

The motion must be filed before the expiration of 150 days
after the date on which the BOND FORFEITURE NOTICE
was mailed.

c)

The motion must state the reason for setting aside the
forfeiture and must attach the required evidence showing the
basis for setting aside the order.

d)

The motion must be filed in the clerk’s office in the county
in which the forfeiture was entered.

2.

Person filing motion must serve copy of motion, under Rule 5, on
district attorney for the county and on the attorney for the county
board of education. [G.S. § 15A-544.5(d)(2)] (A certificate of service
is found on BOND FORFEITURE NOTICE (AOC-CR-213).

3.

District attorney or board of education may file written objection to
the motion by the end of the 20th day after the motion is served on
them. The objection must be filed with the clerk and a copy served
on the moving party under Rule 5.

4.

5.

24.4

a)

a)

A place for objection and a certificate of service is found on
BOND FORFEITURE NOTICE (AOC-CR-213) that was
served on the district attorney and the board of education.

b)

If service is by first class mail, under Rule 6(e) the district
attorney or board of education has 13 days from mailing to
object.

If neither the district attorney nor attorney for the board of education
files an objection by the 20th day after the motion is served, the clerk
enters an order setting aside the forfeiture. [G.S. § 15A-544.5(d)(4)]
a)

At the end of the 20th day after service, the VCAP system
automatically will set aside the forfeiture and close the case.

b)

If the clerk sets aside the forfeiture, the forfeiture cannot
become a final judgment or be enforced or reported to the
Department of Insurance. [G.S. § 15A-544.5(g)]

If the district attorney or the attorney for the board of education files
an objection, judge of trial division in which defendant was bonded
to appear must hold hearing. [G.S. § 15A-544.5(d)(5)]
a)

Hearing must be held not more than 30 days after the
objection is filed.

b)

The district attorney or the board of education is responsible
for scheduling the hearing. However, most counties have set
aside at least one day each month to hear bond forfeiture
issues.

BOND FORFEITURE

D.

If the judge determines that the motion to set aside was not
signed or the required documentation was fraudulent or was
not attached to the motion, the judge may order monetary
sanctions against surety filing the motion. The clerk must
docket any sanction awarded as a civil judgment and remit
the clear proceeds of the sanction to the county finance
officer. [G.S. § 15A-544.5(d)(8)]

d)

If the judge allows the motion, the judge must enter an order
setting aside the forfeiture. If the judge sets aside the
forfeiture, the forfeiture cannot become a final judgment or
be enforced or reported to the Department of Insurance.

e)

If the judge denies the motion, the judge must enter an order
denying the motion.

f)

A place for entry of an order is found on BOND
FORFEITURE NOTICE (AOC-CR-213).

6.

The court may not consider more than one motion by a surety to set
aside a specific forfeiture [G.S. § 15A-544.5(e)], no matter what
reasons are offered for setting aside the forfeiture. However, the
clerk cannot refuse to file a motion because a prior motion has been
filed.

7.

Appeal. [G.S. § 15A-544.5(h)]
a)

An order on a motion to set aside a forfeiture is a final order
for the purpose of appeal.

b)

The order may be appealed in the same manner as civil
actions, in other words to the Court of Appeals.

c)

When notice of appeal is properly filed, the judge may stay
the effectiveness of the order on any conditions that the court
considers appropriate.

When order becomes final. [G.S. § 15A-544.6]
1.

2.

IV.

c)

If the court denies a motion to set aside the forfeiture, the forfeiture
becomes a final judgment of forfeiture on the later of
a)

the date of the hearing or

b)

the 150th day after the bond forfeiture notice was given.

In all other cases, the forfeiture becomes a final judgment of
forfeiture and may be enforced on the 150th day after the bond
forfeiture notice was given if
a)

No order setting aside the forfeiture is entered on or before
that date; and

b)

No motion to set aside the forfeiture is pending on that date.

Docketing and Enforcement of Final Judgment of Forfeiture
A.

Docketing final judgment. [G.S. § 15A-544.7]
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1.

2.

B.

When a forfeiture has become a final judgment (see III.D.
immediately above) the clerk must docket the judgment as a civil
judgment against the defendant and each surety named in the
judgment. [G.S. § 15A-544.7(a)]
a)

If an insurance company was the surety and the company’s
bail agent was also served, the judgment is docketed against
the insurance company and not the bail agent.

b)

Upon request, a transcript of the judgment may be sent to
any other county in North Carolina. Note: VCAP will
automatically transcript the judgment to any county where
an address for the judgment debtor is listed in VCAP.

The judgment becomes a lien on the real property owned by the
defendant or owned by any of the sureties in any county where the
judgment is docketed, which includes counties where transcripts
were sent. [G.S. § 15A-544.7(b)]

Issuing writ of execution to enforce judgment.
1.

2.

The clerk must issue the execution without a request from anyone.
[G.S. § 15A-544.7(c); G.S. § 1-305]
a)

The clerk is subject to a $100 penalty for failing to issue the
execution. [G.S. § 1-305]

b)

VCAP automatically generates executions on the 151st day
after the bond forfeiture notice was mailed.

The execution is issued against the defendant and against each
accommodation bondsman and professional bondsman named in the
judgment. No execution is issued against an insurance company
surety. (See Section IV.C.1. at page 24.7 for insurance company
sureties).
a)

VCAP system will automatically print out an execution
against an insurance company surety, marked “DOI Copy”.
The clerk should not send that execution to the sheriff.
Rather see IV.C.1. at page 24.7 for use of the execution.

b)

For professional bondsmen, VCAP will produce two
executions, one for the sheriff of the bondsman’s county and
one marked “DOI Copy.”

3.

Because the defendant and bondsmen are not entitled to statutory
exemptions, no notice of rights should be served. [G.S. § 1C1601(e)(2)] However, they are entitled to constitutional exemptions
of $1,000 in real property and $500 in personal property. The clerk
must assign the constitutional exemptions if the defendant or
bondsman claims them before the proceeds of the sale are distributed
to the school fund by the clerk.

4.

Sheriff’s duties in carrying out execution.
a)
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Same as any other execution.
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C.

D.

b)

Sheriff has 90 days to serve execution.

c)

Levies on and sells personal property first and then real
property to satisfy judgment.

d)

Sheriff generally looks to county school board for any
advance expenses of sale since schools will benefit from the
collection.

Notification of Commissioner of Insurance.
1.

If the surety on a forfeiture is an insurance company or a
professional bondsman, the clerk must send a copy of the judgment,
showing the date on which the judgment was docketed, to the
Commissioner of Insurance. Because judgments in VCAP are
electronic, there is no “copy of the judgment” to send. Instead,
VCAP will produce a copy of the WRIT OF EXECUTION (AOCCV-400), marked “DOI Copy” at the top of Side One, for any such
forfeiture judgment. [G.S. § 15A-544.7(c)(2)]

2.

The clerk should send the “DOI Copy” of the execution to the
Department of Insurance. Upon receipt, DOI will notify the surety,
liquidate the surety’s securities on deposit, and forward payment to
the clerk.

Sureties prohibited from writing bonds. After final judgment is docketed, no
surety named in judgment may become a surety on a bail bond in the county
in which the judgment is docketed until the judgment is satisfied in full.
[G.S. § 15A-544.7(d)]
1.

Magistrates and clerks can determine whether a bondsman is
authorized to write bonds in the county by checking the VCAP
registry or the Bondsman Surety List Query on the AOC’s internet
site (www.nccourts.org). Some clerks also send a written list to
magistrates and jailers of persons permitted to write bonds.

2.

The surety is prohibited from writing bonds in any county in which
judgment is docketed. However, as a practical matter, the counties to
which the judgment has been transcripted will not know that the
bondsman is prohibited from writing bonds because VCAP only
reports a bondsman’s status as prohibited in the county where the
bond was forfeited.

3.

A professional bondsman or an insurance company who is
authorized to sign bonds in several counties may continue to write
bonds in counties other than the county where the specific final
judgment is docketed.

4.

If a professional bondsman is also a bail agent for an insurance
company and the judgment is against the professional bondsman,
that person can continue to execute bonds as a bail agent for the
insurance company.
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V.

If a person is a bail agent for two insurance companies and an unpaid
judgment is against one company, the bail agent can continue to
write bonds for the other insurance company.

6.

Accommodation bondsmen are covered by the same provision. The
clerk should not take a bond from an accommodation bondsman that
the clerk knows has an unsatisfied forfeiture in the clerk’s county.

7.

The filing of a petition for relief from a final judgment of forfeiture
does not lift the prohibition against writing bonds in the county.
Until a surety’s forfeiture judgment is satisfied, whether by payment
in full, full relief from the judgment, or partial relief with payment of
the unremitted balance, the surety remains prohibited.

Payment of Judgment to School Fund
A.

B.

VI.

5.

When the judgment is fully or partially satisfied, the clerk shall send the
“clear proceeds” to the county finance officer for use in maintaining the
public schools. [G.S. § 15A-544.7(c)(1)]
1.

The county finance officer disburses it to the school administrative
units within the county. [G.S. § 115C-452]

2.

“Clear proceeds” means total sum less costs for collection. [Cauble
v. City of Asheville, 314 N.C. 598, 336 S.E.2d 59 (1985); Shavitz v.
City of High Point, 177 N.C.App. 465, 630 S.E.2d 4 (2006).] In the
context of the bond forfeiture that means that if the judgment is only
partially satisfied, the clerk should withhold the costs (to be sent to
the state) for mailing the notice of order of forfeiture; for issuing any
transcript of judgment; and for issuing the execution and send the
remainder of the amount collected to the county. [See also
Hightower v. Thompson, 231 N.C. 491, 57 S.E.2d 763 (1950)
(“‘clear proceeds’ have been judicially defined as the amount of the
forfeit less the costs of collection, meaning thereby the citations and
process against the bondsman usual in the practice”); Shavitz.]

If a criminal trial was transferred from the county where the crime occurred
to another county for trial, the proceeds of the bond forfeiture go to the
county where the crime occurred. [In re Bond Forfeiture of Dunlap, 66
N.C.App. 152, 310 S.E.2d 415 (1984).]

Relief From Final Judgment of Forfeiture
A.

The relief provided for in this section is exclusive. No other relief from final
judgment is authorized. [G.S. § 15A-544.8(a)]

B.

Authorized reasons for relief after final judgment. [G.S. § 15A-544.8(b)]The
court may grant defendant or surety relief from judgment for the following
reasons, and none other:
1.
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Person seeking relief was not given notice of bond forfeiture as
required.
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2.
C.

Other extraordinary circumstances exist that the judge, in his or her
discretion, determines should entitle that person to relief.

Procedure for relief from final judgment. [G.S. § 15A-544.8(c)]
1.

2.

3.

Defendant or surety named in judgment may file written motion for
relief.
a)

The motion must state reasons for relief and set forth
evidence in support of each reason. [G.S. § 15A-544.8(c)(1)]

b)

The motion must be filed within 3 years after date on which
judgment of forfeiture became final. [G.S. § 15A544.8(c)(1)]

c)

The motion must be filed in the office of the clerk of
superior court of the county in which the final judgment was
entered. [G.S. § 15A-544.8(c)(2)]

d)

The moving party must serve copies of the motion under
Rule 5 on the district attorney and the attorney for the county
board of education of the county in which the final judgment
was entered. [G.S. § 15A-544.8(c)(2)]

A hearing on the motion shall be scheduled within a reasonable time
in the trial division in which the defendant was bonded to appear.
[G.S. § 15A-544.8(c)(3)]
a)

The party moving to set aside the judgment is responsible for
scheduling the hearing.

b)

Most counties have designated at least one day per month to
hear bond forfeiture matters.

At the hearing the judge may grant the party any relief from the
judgment that the judge considers appropriate. [G.S. § 15A544.8(c)(4)]
a)

The judge may order the refund of all or part of the money
paid to satisfy the judgment.

b)

The clerk must refund the money to the party as ordered by
the judge. If the amount forfeited had already been
forwarded to the county finance officer, the clerk must
withhold the amount refunded from future payments of bond
forfeitures to the county finance officer.

4.

Only one motion by a party for relief after final judgment is allowed.
[G.S. § 15A-544.8(d)] However, the clerk should not refuse to file
the motion if an earlier motion was filed.

5.

If the motion is granted, the clerk should modify the judgment
according to the relief granted in the judge’s order. The clerk should
determine from the order which parties are relieved from the
judgment.
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24.10

a)

Example 1. Surety A and Surety B each file motions for
relief from the final judgment. The judge enters an order
relieving Surety B from the judgment. Surety A and the
defendant remain subject to the judgment of forfeiture.

b)

Example 2. Surety A files a motion for relief from the final
judgment against Surety A, Surety B, and the defendant. The
judge enters an order that the movant is relieved of all but
$100 of the judgment. Surety A owes $100, but Surety B and
the defendant remain subject to the full amount of the
judgment of forfeiture.

Appeal from an order on a motion for relief is to the Court of
Appeals. When notice of appeal is properly filed, the trial court may
stay the effectiveness of the order on any conditions it considers
appropriate. [G.S. § 15A-544.8(f)]
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I.

Introduction
A.

B.

C.
II.

Definitions.
1.

Extradition. Extradition is the procedure by which a person who
committed a crime in one state, or escaped from prison or violated
probation or parole, and fled to another state is returned to the first
state. This person is called a “fugitive” or “defendant” in this
chapter.

2.

Governor’s Warrant. If the Governor of North Carolina is satisfied
that a state requesting extradition has met the requirements for
extradition, a Governor’s Warrant is issued. A Governor’s Warrant
authorizes the taking of a person into custody to be turned over to an
agent of the requesting state.

3.

Requisition. A formal request for extradition made by the governor
of a state and the document on which the Governor’s Warrant is
based.

Scope of the chapter.
1.

This chapter deals with the clerk’s duties when a person who
committed a crime in another state, or escaped from prison or
violated probation or parole in another state, is found in North
Carolina and a formal request for extradition has been made by that
state.

2.

When the State of North Carolina is seeking to extradite a person
found in another state, the clerk’s duties are limited to certifying
signatures and documents so are not discussed is this chapter.

For a thorough treatment of extradition, see STATE OF NORTH CAROLINA
EXTRADITION MANUAL (1987), published by the Institute of Government.

Procedure Following Arrest of Fugitive
A.

When a fugitive is arrested before requisition of the other state or issuance of
a Governor’s Warrant, the fugitive is taken before a magistrate just as if the
fugitive was arrested for a North Carolina crime.
1.
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After making certain findings the magistrate commits the fugitive to
the county jail for a time not exceeding 30 days so that the fugitive
can be arrested under a Governor’s Warrant. [G.S. § 15A-735]

25.1

DUTIES OF THE CLERK IN EXTRADITION CASES

B.
III.

The magistrate assigns a file number and sets the matter for hearing
in district court.

3.

The magistrate may release the fugitive on bail unless the crime is
punishable by death or life imprisonment. [G.S. § 15A-736]
a)

A fugitive released on bail may be released on the condition
that the fugitive return for a district court hearing at a
specified time within 30 days or whenever a Governor’s
Warrant is issued.

b)

If the Governor’s Warrant has not been issued by the time of
the district court hearing, the matter can be continued for a
period not to exceed 60 days. [G.S. § 15A-737] It is usually
continued in 30-day periods.

The clerk cannot act in an extradition manner unless the fugitive has
appeared before a magistrate.

Procedure When Fugitive Makes First Appearance in District Court
A.

B.

25.2

2.

This is not technically a first appearance under G.S. § 15A-601 because the
defendant has been charged with a crime in another state and not with a
crime “in the original jurisdiction of the superior court.”
1.

Even though not required by G.S. § 15A-601, having defendant
appear in district court can expedite matters. It also provides an
opportunity for the judge to advise defendant of the charge against
him or her, provide a copy of the arrest warrant or magistrate’s order,
and review the bail set by the magistrate. [STATE OF NORTH
CAROLINA EXTRADITION MANUAL 27-28 (1987)]

2.

Defendant’s appearance does not have to be within 96 hours of being
taken into custody. The matter would be held for a district court
judge.

The defendant is informed of certain rights at the first appearance.
1.

The defendant must be informed of the right to have a Governor’s
Warrant issued and of the right to seek a writ of habeas corpus after
being arrested on a Governor’s Warrant. [G.S. § 15A-746]

2.

Although the statutes do not require appointment of counsel at this
stage, the need for counsel should be determined at the first
appearance. [STATE OF NORTH CAROLINA EXTRADITION MANUAL
28 (1987)]
a)

Most district court judges offer defendant counsel before
asking defendant if he or she wants to waive extradition.

b)

If the defendant wants to consult with counsel before
deciding whether to waive extradition, the matter is usually
continued so that the defendant may do so.
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c)

C.

Defendant may waive extradition at the first appearance.
1.

A defendant may execute or subscribe before a judge or a clerk a
writing that states that defendant consents to return to the demanding
state. [G.S. § 15A-746] Waiver of extradition cannot be before a
magistrate. [42 N.C. Atty.Gen. Op. 267 (1973)]

2.

Before a waiver is accepted, the judge or clerk must inform the
defendant that:

3.

D.

If the defendant waives counsel, WAIVER OF COUNSEL
(AOC-CR-227) should be completed even if defendant
waives extradition at the first appearance.

a)

Defendant is not required to waive extradition;

b)

Defendant has the right to be represented by an attorney
before waiving extradition and at all other stages of
extradition;

c)

A defendant who does not waive extradition cannot be
extradited until a Governor’s Warrant has been issued and
served on defendant; and

d)

If a Governor’s Warrant is served on defendant then the
defendant will have a right to apply for a writ of habeas
corpus. [G.S. § 15A-746; EXTRADITION FINDINGS AND
ORDER (AOC-CR-912M)]

After a waiver is accepted:
a)

Defendant’s bond is revoked.

b)

The clerk or judge completes the findings and order section
of EXTRADITION FINDINGS AND ORDER (AOC-CR912M), which directs the office having custody of defendant
to deliver defendant to agent(s) of the demanding state upon
presentation of evidence of their accreditation.

c)

The clerk files the original in the court file, sends a copy to
the Governor’s Extradition Secretary, provides a copy to the
defendant and sends a copy to the sheriff (to be given to the
law enforcement official from the demanding state.)

d)

The clerk completes the file by filing copies of all
correspondence involving defendant in the court file.

If the defendant does not waive extradition, the matter is continued in 30-day
periods, up to 90 days, to allow time for issuance of the Governor’s Warrant.
1.

A form REFUSAL OF EXTRADITION is attached as Appendix I. It
may be helpful to provide the sheriff or the demanding state with a
copy of the REFUSAL TO EXTRADITE to limit the number of
inquiries on the matter.

2.

The clerk records in the file and on the release order information
concerning the defendant’s next appearance.
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IV.

Procedure When A Governor’s Warrant Is Issued
A.

The procedure discussed in this section applies when the Governor’s Warrant
is sent to the sheriff in care of the clerk. In some counties, the Governor’s
Warrant is sent directly to the sheriff or the district attorney.

B.

Clerk’s duties on issuance of a Governor’s Warrant.
1.

2.

The clerk must notify the sheriff that the warrant has been received.
a)

The clerk should not delay notification as this requires
defendant to be housed longer than necessary. Many clerks
notify the sheriff by phone before forwarding the warrant
and other documents.

b)

Even if 90 days have passed since the defendant was arrested
on the fugitive warrant, the clerk must still notify the sheriff
that a Governor’s Warrant has been received. The
Governor’s Warrant is still effective and can be served upon
defendant.

The packet the clerk receives should include a cover letter to the
sheriff, two original Governor’s Warrants, and one copy of the
supporting documents from the demanding state. The clerk should
note the file number on the Governor’s Warrants.
a)

The clerk keeps one original Governor’s Warrant and the
supporting documents for the clerk’s file. The clerk makes
one copy of the cover letter and supporting documents for
service upon defendant.

b)

The clerk should make a copy of the Governor’s Warrant for
the defendant. The defendant should not be given an original
Governor’s Warrant or the original supporting documents.

c)

The clerk sends one original Governor’s Warrant and a copy
of the supporting documents to the sheriff for service. The
clerk also sends the defendant’s copy and one other copy of
the Governor’s Warrant. The extra copy is to be signed by
the officers from the other state when they take custody of
the fugitive. The clerk should note in the file the date that the
Governor’s Warrant was sent to the sheriff.

3.

Upon service of the Governor’s Warrant on defendant, defendant’s
bond is revoked. A new release order is prepared.

4.

The clerk must schedule the defendant forthwith for a hearing in
district court. [G.S. § 15A-730]
a)

25.4

If the defendant is in custody when the Governor’s Warrant
is issued, the clerk should schedule the hearing as soon as
possible and include the hearing information in the
documents provided to the sheriff. A hearing on a 30-day
calendar should be removed.

DUTIES OF THE CLERK IN EXTRADITION CASES

5.

C.

b)

If the defendant is not in custody when the Governor’s
Warrant is issued, the clerk should schedule the hearing as
soon as possible after being advised that the defendant has
been arrested on the Governor’s Warrant.

c)

If the defendant has a hearing already scheduled soon after
issuance of the warrant, some sheriffs do not arrest a
defendant not in custody but wait for defendant to appear at
the scheduled hearing.

Some clerks note on the court file that a Governor’s Warrant has
been issued so that the district attorney is aware that the hearing is a
hearing on a Governor’s Warrant and not on a fugitive warrant and
that defendant’s bail has been revoked.

Proceeding in district court on the Governor’s Warrant and to inform
defendant of right to habeas corpus. [G.S. § 15A-730]
1.

The district court judge must inform the defendant:
a)

Of the demand made for his surrender and the crime with
which defendant is charged;

b)

That defendant has the right to demand and procure legal
counsel; and

c)

That defendant has the right to challenge the legality of his
or her arrest through habeas corpus proceedings.

2.

The district court judge will give the defendant a certain amount of
time to decide whether to apply for habeas, usually 10 days. The
defendant remains in custody during this time as bail has been
revoked.

3.

A defendant may indicate that he does not intend to file a writ for
habeas corpus. The defendant should state that in writing. The sheriff
should be provided a copy so that the sheriff can advise the
demanding state that defendant may be picked up.

4.

If the defendant does not sign a written waiver of the right to habeas,
a sample ORDER GOVERNOR’S WARRANT HEARING attached
as Appendix II may be used. It includes findings and sets the date by
which the writ of habeas must be filed.

5.

If the defendant does not apply for habeas corpus by the set time, the
fugitive is to be turned over to agents from the other state. The clerk
should ensure that there is a procedure in place to notify the sheriff
that the deadline for filing the writ has passed.
a)

In some counties, the sheriff will notify the demanding state
that the defendant can be picked up after the sheriff is
notified that the defendant did not file a timely writ.

b)

Other counties require an order to turn defendant over.
(1)

The
ORDER
GOVERNOR’S
WARRANT
HEARING attached at Appendix II orders defendant
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turned over to the demanding state if defendant fails
to apply for habeas corpus by the set time. If it was
entered after the Governor’s Warrant hearing, the
clerk may send a copy to the sheriff with a note that
the writ was not filed.
(2)

c)

6.

V.

Even though the clerk has already sent one original
Governor’s Warrant to the sheriff, some clerks send the
sheriff a copy of the second page of the Governor’s Warrant
that contains the Receipt of Agent signature block with
instructions that it is to be signed and returned to the clerk.
Some clerks also call the jailer to advise that the receipt must
be signed and returned.

If the defendant applies for habeas corpus, the file is transferred to
the superior court division. The matter should be scheduled on a
priority basis. The clerk should ensure that there is a procedure in
place to notify the sheriff of the disposition of the hearing in superior
court.

Clerk’s Duties Upon Final Disposition
A.

B.

25.6

Alternatively, the matter can be put back on the
calendar for an order to have the defendant turned
over to agents of the demanding state.

The clerk returns one of the original Governor’s Warrants and the superior
court order denying habeas, if applicable, to the Governor’s Extradition
Secretary.
1.

The documents should be sent to Connie R. Eason, Extradition
Secretary, Department of Justice, P.O. Box 556, Red Oak, North
Carolina 27868.

2.

Ms. Eason may be reached by phone at (252) 451-5595 or by fax at
(252) 451-5596.

The clerk must advise the Extradition Secretary of the final disposition of the
matter. The clerk should not return the documents to the Extradition
Secretary after defendant is ordered turned over to the demanding state. The
documents should be returned only after defendant is actually turned over,
the case is dismissed, or the defendant is incarcerated in North Carolina on
local charges.
1.

If agents of the other state picked up the defendant, whether by
waiver of extradition or after issuance of the Governor’s Warrant, the
clerk must include the signed receipt.

2.

If the matter was dismissed, the clerk must so indicate on page 2 of
the Governor’s Warrant and include a copy of the dismissal.

3.

If the defendant is sent to the North Carolina Department of
Correction on local charges, the Governor’s Warrant should be
dismissed. The Governor’s Warrant and supporting documents
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should be returned to the Extradition Secretary with a copy of the
North Carolina judgment(s) and a copy of the dismissal.
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APPENDIX I
STATE OF NORTH CAROLINA
COUNTY OF ________________
STATE OF NORTH CAROLINA
vs
____________________________

IN THE GENERAL COURT OF JUSTICE
DISTRICT COURT DIVISION
File No.: __________________
REFUSAL OF EXTRADITION

THIS MATTER coming on to be heard and being heard before the undersigned Judge
Presiding and it appearing to the Court that the above-named defendant has been charged
with ________________________________, in the County of ______________________, in
the State of __________________________, and it appearing that defendant understands that
the authorities from such state are demanding defendant’s return for trial in said state;
In open court the defendant refused extradition. The undersigned judge has informed the
defendant of the right to counsel, the right to issuance and service of a warrant of extradition
and of the right to obtain a Writ of Habeas Corpus as provided in N.C.G.S. 15A-730.
IT IS ORDERED that bond be set at $__________ and this defendant is to return before
the Court the ___ day of ______________, _____, at ______ (not exceeding 30 days from
this date) to allow time for issuance of the Governor’s Warrant as provided in N.C.G.S. 15A735.
This the ___ day of _______________, _____.
JUDGE PRESIDING
ORDER CONTINUING
On this day the above defendant reappeared before the Court and the Governor’s Warrant
not having been served, IT IS HEREBY ORDERED that this case be continued until
________________, _____, at _______, as provided in N.C.G.S. 15A-737.
This the ___ day of _______________, _____.
JUDGE PRESIDING
ORDER CONTINUING
On this day the above defendant reappeared before the Court and the Governor’s Warrant
not having been served, IT IS HEREBY ORDERED that this case be continued until
________________, _____, at _______, as provided in N.C.G.S. 15A-737.
This the ___ day of _______________, _____.
JUDGE PRESIDING
ORDER DISMISSING CHARGE
On this day the above defendant reappeared before the Court and no Governor’s Warrant
having been issued, IT IS THEREFORE ORDERED that the above case is hereby
DISMISSED by the Court.
This the ___ day of _______________, _____.
JUDGE PRESIDING
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APPENDIX II
STATE OF NORTH CAROLINA
COUNTY OF ________________

IN THE GENERAL COURT OF JUSTICE
DISTRICT COURT DIVISION
File No.:___________________

STATE OF NORTH CAROLINA
vs

ORDER
GOVERNOR’S WARRANT HEARING

______________________________
THIS MATTER coming on for hearing pursuant to N.C.G.S. 15A-730, before the
undersigned Judge and defendant having been informed of the demand for defendant’s
surrender by the State of _________________, having been charged in that State with
________________________________, and having been informed of the right to counsel;
The Court makes the following findings of fact:
1. ___(A)
that
_______________________________
was
_______________________ to represent the defendant in this matter.
___(B) that the defendant waived his right to counsel.

appointed

on

2. That the demand for extradition has been made in the proper form.
3. That the defendant is the person identified in the Governor’s Warrant.
4. That the defendant is a fugitive from the State of _________________.
5. That the defendant has been charged with substantial crime in the State of
_______________________.
5. That it is necessary for the defendant to have at least ___ days to prepare and file a Writ
of Habeas Corpus.
IT IS THEREFORE ORDERED that the defendant have ___ days, and with the consent of
the State, up and until the ___ day of _______________, _____, to file a Writ of Habeas
Corpus, which will be reviewed by the Superior Court at the first session.
IT IS FURTHER ORDERED, that if the defendant fails to apply for Habeas Corpus by the
set time, that the defendant be turned over to the agents from the demanding State.
This ___ day of _______________, _____.
JUDGE PRESIDING

25.9

CONFESSIONS OF JUDGMENT
TABLE OF CONTENTS
I.

Introduction
A. Confession of judgment may be entered at any time for money due or to
become due ..............................................................................................30.1
B.

Purpose of a confession of judgment ................................................................ 30.1

C.

Most common situation for confession of judgment ......................................... 30.1

D. A confession of judgment may not be filed in a pending civil action ............... 30.1
E.

Use of a confession of judgment limited to civil matters .................................. 30.1

F.

Strict construction of statute .............................................................................. 30.1

G. Special provisions ............................................................................................. 30.1

II. Procedure
A. Defendant must sign and file a verified statement ............................................ 30.2
B.

Where entered ................................................................................................... 30.2

C.

Fee and type of filing ........................................................................................ 30.3

D. Contents of the statement .................................................................................. 30.3
E.

Consent of the prospective plaintiff required .................................................... 30.4

F.

When judgment by confession involves a minor .............................................. 30.5

G. Entry of judgment.............................................................................................. 30.5
III. Force and Effect of a Confession of Judgment
A. Judgment of confession has same effect as other judgments ............................ 30.6
B.

Execution may be issued in the same manner as other judgments .................... 30.6

IV. Special Considerations When Child Support or Alimony Confessed
A. Confession of judgment may be entered for alimony or child support ............. 30.6
B.

Type of support must be identified in the order ................................................ 30.7

C.

Child support ..................................................................................................... 30.7

D. Docketing and executions ................................................................................. 30.7

August 2009

30.i

CONFESSIONS OF JUDGMENT
I.

Introduction
A.

A confession of judgment (also called a “judgment by confession”) may be
entered without action at any time for money due or that may become due,
including alimony or child support. [G.S. § 1A-1, Rule 68.1(a)] A confession
of judgment may not be entered for any other claim or remedy.

B.

The purpose of a confession of judgment is to provide an expeditious method
for entering judgment against one who does not dispute a debt, without the
necessity of filing a lawsuit. [2 G. GRAY WILSON, NORTH CAROLINA CIVIL
PROCEDURES § 68.1-1 (3d ed. 2007)]

C.

The most common situation in which a confession of judgment is filed is one
where a debtor signs a promissory note, a credit card agreement, or some
other instrument indicating that he owes money to a creditor; the debtor then
defaults on the note, agreement, or instrument; and the debtor signs a
confession of judgment for the amount due. Sometimes the confession will
be for the total amount due and on other occasions it will provide for
payment in installments.

D.

A confession of judgment may not be filed in a pending civil action.
1.

A civil action previously filed and not dismissed may be settled by a
consent judgment signed by all parties and the presiding judge, not
by a confession of judgment. Although most consent judgments are
signed by the judge of the court in which they are filed, G.S. § 1209(2) authorizes clerks to enter consent judgments.

2.

A confession of judgment that is not filed may be used in the
settlement of a pending civil action. The plaintiff creditor may accept
a confession of judgment in exchange for a dismissal with prejudice
of the pending action, with the agreement that the judgment will not
be filed unless there is a default. [2 G. GRAY WILSON, NORTH
CAROLINA CIVIL PROCEDURES § 68.1-1 (3d ed. 2007)]

E.

Use of a confession of judgment is limited to civil matters. [See State v.
Clemmons, 111 N.C.App. 569, 433 S.E.2d 748, cert. denied, 335 N.C. 240,
439 S.E.2d 153 (1993) (error for trial court to order criminal defendant to
sign confessions of judgment for restitution in favor of victims as a condition
of probation).]

F.

Strict construction of statute. Rule 68.1 authorizing confession of judgment is
in derogation of the common law and must be strictly construed. [Gibbs v.
Weston & Co., 221 N.C. 7, 18 S.E.2d 698 (1942).]

G.

Special provisions.
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II.

A confession of judgment against a minor must be approved by a
judge. [Ballard v. Hunter, 12 N.C.App. 613, 184 S.E.2d 423 (1971),
cert. denied, 280 N.C. 180, 185 S.E.2d 704 (1972).]

2.

Under the Uniform Commercial Code, a negotiable instrument may
include a clause permitting confession of judgment on the instrument
if it is not paid when due. [G.S. § 25-3-104(a)(3)(ii)]

3.

Under the Retail Installment Sales Act, a buyer may not authorize
any person to confess judgment on a claim arising out of a consumer
credit sale. An authorization in violation of this is void. [G.S. § 25A18; see G.S. § 25A-2(a) for definition of “consumer credit sale”.]

4.

Under the Consumer Finance Act, no finance company may take any
confession of judgment. Any such confession of judgment is void.
[G.S. § 53-181(c)]

5.

Under the Article on Insurance Premium Financing, no insurance
premium finance agreement shall contain any provision by which a
power of attorney is given to confess judgment in this State. [G.S. §
58-35-60(2)]

6.

Under the Uniform Partnership Act, unless authorized by the other
partners or unless they have abandoned the business, one or more but
less than all the partners have no authority to confess a judgment.
[G.S. § 59-39(c)(4)]

Procedure
A.

B.

30.2

1.

A prospective defendant (the debtor) desiring to confess judgment must sign
and file a verified or sworn statement authorizing the entry of judgment for
the amount stated. [G.S. § 1A-1, Rule 68.1(b)]
1.

Although the rule specifically says the defendant must file the
confession of judgment, the usual practice is for the plaintiff to file
it.

2.

As long as the statement is properly executed, it does not have to be
filed by the debtor but may be filed by the creditor or any other
individual. [2 G. GRAY WILSON, NORTH CAROLINA CIVIL
PROCEDURES § 68.1-2 (3d ed. 2007)]

Where entered. Judgment by confession may be entered only in the county
where the defendant resides or has real property or in the county where the
plaintiff resides. The entry of judgment in any county is conclusive evidence
that this section has been complied with. [G.S. § 1A-1, Rule 68.1(c)]
1.

The comment to G.S. § 1A-1, Rule 68.1 suggests that subsection (c)
puts the responsibility on the clerks for compliance with the
requirement concerning the county of filing.

2.

Once the clerk has officially acted to enter judgment by confession,
there is no further inquiry concerning the proper county of filing.

3.

Where the confession of judgment is filed in a county other than the
county of residence of either party, it is good practice to require the
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defendant to include in his or her statement an affirmation that the
defendant owns real property in the county of filing.
C.

D.

Fee and type of filing.
1.

The filing fee for confession of judgment is set out in G.S. § 7A308(3).

2.

It is filed as either a CVS or CVD depending on the amount of
money involved [see Rule of Recordkeeping 3.1] but only the fee
set out in G.S. § 7A-308(3) is collected.

Contents of the statement.
1.

2.

The statement must contain:
a)

The name and county of residence of the prospective
plaintiff (the creditor);

b)

The name and county of residence of the prospective
defendant;

c)

A concise explanation as to why the defendant is or may
become liable to the prospective plaintiff; and

d)

Authorization for entry of judgment for the amount stated.
[G.S. § 1A-1, Rule 68.1(b)]

What is sufficient as a “concise explanation.”
a)

b)

Generally.

(1)

The object of the requirement of a concise statement
of the facts constituting the liability does not
necessitate a full history of the whole transaction,
does not require a bill of particulars, but does require
such a statement as will enable one who desires to
inquire into the transaction to do so by reference to
the statement made. [Merchant’s Nat’l Bank v.
Newton Cotton Mills, 115 N.C. 507, 20 S.E. 765
(1894).]

(2)

The confession must contain a concise verified
statement of the facts, circumstances, business
transactions, and considerations out of which the
indebtedness arose. [Merchant’s Nat’l Bank v.
Newton Cotton Mills, 115 N.C. 507, 20 S.E. 765
(1894).]

Statement sufficient.
(1)

Statement that the amount was due “on a bond under
seal for borrowed money due and payable November
2, 1876,” held sufficient. [Uzzle v. Vinson, 111 N. C.
138, 16 S.E. 6 (1892).]

(2)

Statement sufficient that stated amount for which
judgment was confessed; that amount due was
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pursuant to a certain promissory note described in
the statement; that note became due and payable on
a day named; and that the consideration for the note
was cotton sold and delivered. [Merchant’s Nat’l
Bank v. Newton Cotton Mills, 115 N.C. 507, 20 S.E.
765 (1894).]
c)

3.

E.

30.4

Statement not sufficient.
(1)

Statement that defendant indebted to plaintiff
“arising from the acceptance of a draft” not
sufficient. [Davidson v. Alexander, 84 N.C. 621
(1881) (explanation must state the facts out of which
the debt arose and the underlying consideration).]

(2)

Statement deficient that provided defendant wife
indebted to husband “on account of money advanced
by the plaintiff from time to time to take care of
obligations due by defendant at banks.” [Farmers’
Bank v. McCullers, 201 N.C. 440, 160 S.E. 494
(1931).]

(3)

Statement that debts “were bona fide due and truly
owed to named creditors” not sufficient. [Davenport
v. Leary, 95 N.C. 203 (1886).]

Practice tips.

a)

While only the county of residence of the prospective
defendant is required by statute, it is good practice to obtain
the defendant’s address.

b)

Where the confession of judgment is filed in a county other
than the county of residence of either party, it is good
practice to require the defendant to include in the statement
an affirmation that the defendant owns real property in the
county of filing.

Consent of the prospective plaintiff required. The prospective plaintiff must
consent to the judgment confessed but is not required by statute to sign the
statement. Most clerks require the plaintiff or the plaintiff’s attorney to sign.
1.

A confession of judgment is not valid if the plaintiff does not
consent. [Yarborough v. Yarborough, 27 N.C.App. 100, 218 S.E.2d
411, cert. denied, 288 N.C. 734, 220 S.E.2d 353 (1975) (confession
of judgment cannot be used to impress on an unsuspecting party
terms and conditions to which the party did not agree).]

2.

The plaintiff’s consent may be express or implied. [Yarborough v.
Yarborough, 27 N.C.App. 100, 218 S.E.2d 411, cert. denied, 288
N.C. 734, 220 S.E.2d 353 (1975).]

3.

Even though not required by statute, it is good practice to require the
plaintiff to sign the written statement as evidence of the plaintiff’s
consent to entry of judgment for the amount indicated. [See
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Yarborough v. Yarborough, 27 N.C.App. 100, 218 S.E.2d 411, cert.
denied, 288 N.C. 734, 220 S.E.2d 353 (1975) (husband’s confession
of judgment for alimony a nullity when wife had not agreed to be
bound).]
F.

G.

When judgment by confession involves a minor.
1.

A judgment of confession cannot be used to circumvent the
requirement that a judge approve a minor’s settlement.

2.

When the injured plaintiff was a minor, judgment by confession
entered by her guardian or guardian ad litem settling the minor
plaintiff’s claim against one of the defendants was not valid without
court investigation and approval. [Ballard v. Hunter, 12 N.C.App.
613, 184 S.E.2d 423 (1971), cert. denied, 280 N.C. 180, 185 S.E.2d
704 (1972) (purported judgment by confession failed to show an
investigation by the trial court and a finding that the settlement was
just and reasonable).]

Entry of judgment.
1.

2.

The clerk must enter judgment for the amount confessed and docket
the judgment, with costs, together with disbursements if the clerk
determines that:
a)

Venue is proper; and

b)

The written statement meets the requirements of Rule 68.1.
[G.S. § 1A-1, Rule 68.1(d)]

The clerk must enter judgment by reducing it to writing, signing it,
and filing it.
a)

The filing and entry of the statement confessing judgment,
even though recorded on the judgment docket and crossindexed as other judgments are, is not effective without
formal entry of judgment by the clerk. [2 G. GRAY WILSON,
NORTH CAROLINA CIVIL PROCEDURES § 68.1-2 (3d ed.
2007)]

b)

The attorney usually will provide the clerk with a confession
of judgment containing the appropriate language and
signature block for entry of judgment.

3.

The defendant is not entitled to notice of entry of judgment. [Rivers
v. Rivers, 29 N.C.App. 172, 223 S.E.2d 568, review denied, 290 N.C.
309, 225 S.E.2d 829 (1976).]

4.

Docketing the judgment.
a)

The clerk dockets a confession of judgment.

b)

Most confessions of judgments indicate the total amount due
even though they may then provide for installment
payments. In that case the clerk would docket the confession
of judgment for the total amount due. If, in the rare instance,
the confession of judgment does not provide a total sum due
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and only provides for future installment payments each due
on a different date, the clerk would not docket that judgment.
c)

5.
III.

IV.

There is no right of appeal from a confession of judgment. The
moving party must file a motion to set aside or vacate the judgment.

Force and Effect of a Confession of Judgment
A.

A judgment entered in conformity with Rule 68.1 has the same effect as
other judgments except that no judgment by confession is res judicata as to
any fact in any civil action except in an action on the judgment confessed.
[G.S. § 1A-1, Rule 68.1(e)] For example, the fact that a defendant has
confessed judgment for payment of child support cannot be used to prove he
is the father of the child in a paternity action.

B.

Execution may be issued and enforced in
judgments. [G.S. § 1A-1, Rule 68.1(e)]
immediately after entry of judgment since
entry of judgment. See Section IV below
child support or alimony is confessed.

the same manner as upon other
However, execution can issue
there is no right of appeal from
for special considerations when

1.

When the full amount of the judgment is not all due, or is payable in
installments and the installments are not all due, execution may issue
upon the confession by judgment only for the collection of the sums
that have become due. Execution is in the usual form. The judgment
remains as security for the sums to become due in the future, and
whenever any further sum becomes due, execution may issue for that
amount. [G.S. § 1A-1, Rule 68.1(e)]

2.

Practice tip when confession of judgment is conditional. If the
confession of judgment is “conditional”, in that it provides that it
may be entered or executed upon only if certain conditions set forth
therein have been met (such as the failure of the defendant to make
periodic payments), it is good practice for the clerk to require an
affidavit from the party seeking execution affirming that any such
conditions have been met and indicating to what extent, if any, the
judgment amount has been partially satisfied. [See G.S. § 1-313
requiring execution to show the credit and the amount actually due
on the judgment when part payment has been made.]

Special Considerations When Child Support or Alimony Confessed
A.

30.6

In some instances, the plaintiff will present the confession of
judgment when the debtor has made some payments and
then defaulted. In that instance, some clerks just docket the
amount of principal and interest that the plaintiff indicates is
owing at the time of docketing while others require the
plaintiff to present an affidavit indicating the dates and
amounts of payments and treat each payment as a credit on
the date paid.

A confession of judgment may be entered for alimony or for the support of
minor children. [G.S. § 1A-1, Rule 68.1(a); G.S. § 50-16.10 (alimony)]
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B.

The type of support must be identified in the order. In every case in which
payment for the support of a minor child is ordered and alimony or
postseparation support is also ordered, the order (confession of judgment)
must separately state and identify each allowance. [G.S. §§ 50-13.4(e); 5016.7(a)]

C.

Child support.
1.

Although a confession of judgment may be used in any child support
case, it is rare that one is used in that instance since most parties use
a voluntary support agreement (VOLUNTARY SUPPORT
AGREEMENT, (AOC-CV-607) instead.

2.

Use of child support guidelines when support established by
confession of judgment.

3.

D.

a)

Child support guidelines are to be used to establish child
support when a confession of judgment is used in a child
support case. [See G.S. § 50-13.4(c) and 56 Fed. Reg. 22,347
comment 6 (1991)]

b)

It is not the clerk’s duty to determine whether the
confession of judgment complies with the child support
guidelines or whether a deviation from the guidelines is
justified.

Required contents of child support orders.
a)

In most cases, a confession of judgment for child support
will not be entered into the child support system.

b)

If the parties want the confession of judgment for child
support to be enforced through the child support system, the
parties must provide all the necessary information. [See G.S.
§ 110-136.3]

Docketing and executions.

1.

Periodic payments. The clerk should not docket or issue execution
on a judgment by confession that provides only for periodic
payments for current child support, alimony or postseparation
support, nothing else appearing.

2.

Sum certain. The clerk should docket and execution may issue on a
confession of judgment that provides for child support, alimony or
postseparation support in a sum certain immediately due and
payable. Past due periodic payments for child support, alimony or
postseparation support may, by motion in the cause or separate
action (or subsequent confession of judgment), be reduced to
judgment which shall be a lien as other judgments. [G.S. §§ 5013.4(f)(8); 50-16.7(i)]

a)

The obligor/supporting party may execute and file a
confession of judgment that reduces past due child support,
alimony or postseparation support payments accrued under a
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court order or a prior confession of judgment to a sum
certain immediately due and payable.
b)

30.8

The obligee/recipient may file a motion in the cause to have
child support and/or postseparation arrearages accrued under
a confession of judgment reduced to judgment for a sum
certain. Notice to the obligor and a hearing before a district
court judge are required.
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I.

Introduction
A.

A default judgment is a judgment entered by a clerk or judge without a trial
when the defendant is served with the complaint and summons but does not
respond. The standards for signing a default judgment differ between those
entered by a judge and those by a clerk. The clerk’s authority to enter a
default judgment is much more limited than the judge’s authority.

B.

There are two steps to obtaining a judgment by default:
1.

Entry of default. The clerk is authorized to make all entries of
default. [G.S. § 1A-1, Rule 55(a)]

2.

Judgment by default. The clerk is authorized to enter default
judgments only under the circumstances discussed below. A
judge may enter default judgments in all cases. [G.S. § 1A-1, Rule
55(b)]

C.

In actual practice, the two steps are often done simultaneously and may be
contained in the same document. [Taylor v. Triangle Porsche-Audi, Inc., 27
N.C.App. 711, 220 S.E.2d 806 (1975), review denied, 289 N.C. 619, 223
S.E.2d 396 (1976).]

D.

Overview of entry of default. (See section II at page 31.3 for a detailed
discussion of entry of default.)

April 2010

1.

Entry of default is an interlocutory act, looking toward the
subsequent entry of default judgment, and is not a final order or final
judgment. [Whaley v. Rhodes, 10 N.C.App. 109, 177 S.E.2d 735
(1970).]

2.

Although Rule 55 expressly provides for entry by the clerk, the judge
may also make an entry of default. [Hasty v. Carpenter, 51 N.C.App.
333, 276 S.E.2d 513 (1981); Highfill v. Williamson, 19 N.C.App.
523, 199 S.E.2d 469 (1973).]

3.

Entry of default is appropriate when:
a)

Pleading party is seeking a judgment for affirmative relief;

b)

Party against whom a judgment for affirmative relief is
sought (hereafter referred to as “defaulting party”) has failed
to plead within the required time period (which usually
means failure to file a timely answer);

c)

No motions (which extend the time allowed for pleading) are
pending; and
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d)

4.

E.

Before entry of default. (See Appendix II at page 31.35 for
checklist.)
a)

Check to see that an answer has not been filed.

b)

Check to see if there are any motions pending that would
extend the time allowed for pleading.

c)

If no answer has been filed and there is no pending motion,
check service of summons to see if the time to file an answer
has expired and if summons was properly served. [See G.S.
§ 1A-1, Rule 12(a)(1); see Appendix I at page 31.29.]

5.

A deputy clerk can sign an entry of default because it is a
“ministerial duty;” however, an assistant or the clerk has to enter
the judgment by default because that is a “judicial act.” [Hasty v.
Carpenter, 51 N.C.App. 333, 276 S.E.2d 513 (1981).] If the request
for entry of default is accompanied by a request for judgment by
default, an assistant or the clerk will generally do both.

6.

Entry of default cuts off defaulting party’s opportunity to file an
answer. (See section II.E at page 31.7 regarding effect of entry of
default.)

Overview of judgment by default. (See section III at page 31.8 for a detailed
discussion of judgment by default.)
1.

Clerk is authorized to enter judgment by default only when:
a)

Entry of default has been made;

b)

Claim is for a sum certain (or can by computation be made
certain);

c)

Amount due is shown by verified pleading or affidavit;

d)

Defaulting party has never made an appearance of any kind;

e)

Defaulting party was properly served with summons and is
under the court’s jurisdiction;

f)

Defaulting party is neither an infant nor incompetent; and

g)

Defaulting party is not the State of North Carolina, an officer
in his or her official capacity, or one of its agencies.

2.

In all other cases, request for entry of a judgment by default must be
made to a judge and the clerk is not authorized to enter the judgment
by default.

3.

Checklist before entering judgment by default. (See Appendix II at
page 31.35 for checklist.)
a)

31.2

Grounds for entry of default have been shown by affidavit,
motion of attorney, or otherwise (for example, oral request
or presentation of written entry of default for clerk to sign).

Check to see that entry of default has been properly entered.
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F.

II.

b)

Check to see that defaulting party has not made an
appearance before the court in person or through an attorney
or by taking some affirmative step in the proceeding. See
section III.C at page 31.11 regarding what constitutes an
appearance.

c)

Check to see that claim is for a sum certain and that there is
an affidavit or verified pleading for a specific monetary
amount due from the defaulting party.

d)

Check to see that defaulting party has been properly served.

e)

Check to see that court has proper jurisdiction over the
defaulting party. See section III.D at page 31.13.

f)

Check to see that the affidavit or pleadings contain no
allegation that the defaulting party is an incompetent or
infant.

g)

Check to see that the State of North Carolina, an officer in
his or her official capacity, or one of its agencies is not the
defaulting party.

h)

If there are multiple defendants, verify which defendants
have failed to answer. If some have answered or have not yet
been served, see section III.G at page 31.16.

If these prerequisites are met, the clerk is authorized to enter
judgment by default for the sum certain and costs. If defaulting party
has made an appearance in the action, even though the complaint
states a claim for a sum certain, only a judge is empowered to enter
judgment by default.

Party entitled to default.
1.

The party entitled to entry of default and judgment by default may be
the plaintiff, a third-party plaintiff, a defendant who has filed a
counterclaim, or a party who has filed a crossclaim. [G.S. § 1A-1,
Rule 55(e)]

2.

In most cases, the party entitled to entry of default will be the
plaintiff and the defaulting party will be the defendant. In this
outline, “plaintiff” and “defendant” will often be used to designate
the pleading party and the defaulting party, respectively.

Entry of Default [G.S. § 1A-1, Rule 55(a)]
A.

Prerequisites for proper entry of default.
1.

Pleading party is seeking a judgment for affirmative relief.
a)

Affirmative relief means that the pleading party is seeking
some positive relief from the defaulting party.

b)

There are no cases discussing this point, so apparently it has
never been an issue.
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2.

Failure to plead. See section II.B at page 31.5 for discussion of
failure to plead.

3.

No motions pending that would extend time for pleading.
a)

b)

4.

31.4

No entry of default may be made while Rule 12 motions are
pending since defendant is not required to file an answer
until after the court rules on the motion.
(1)

Rule 12 motions include motions for failure to state
a claim upon which relief can be granted, lack of
subject matter jurisdiction, lack of jurisdiction over
the person, improper venue or division, insufficiency
of process or service of process, and failure to join a
necessary party. [G.S. § 1A-1, Rule 12; see Williams
v. Jennette, 77 N.C.App. 283, 335 S.E.2d 191 (1985)
(dicta).]

(2)

After the judge rules upon a Rule 12 motion, entry
of default may not be made for 20 days or for such
other time period as ordered by the court. [G.S. §
1A-1, Rule 12]

The judge may extend time to answer after the time for filing
an answer has expired, so if a motion to extend time to
answer is pending even though time for an answer has
expired, the clerk should not make entry of default.
[Williams v. Jennette, 77 N.C.App. 283, 335 S.E.2d 191
(1985) (entry of default void when motion for extension of
time had been filed but not yet heard by judge).]

Proof that entry of default is appropriate.
a)

The facts that warrant entry of default may be shown by
affidavit, motion of attorney, or otherwise. [Hill v. Hill, 11
N.C.App. 1, 180 S.E.2d 424, cert. denied, 279 N.C. 348, 182
S.E.2d 580 (1971); G.S. § 1A-1, Rule 55(a).]

b)

A written motion for entry of default is not required (but is
the better practice). [Sawyer v. Cox, 36 N.C.App. 300, 244
S.E.2d 173, review denied, 295 N.C. 467, 246 S.E.2d 216
(1978); Peebles v. Moore, 48 N.C.App. 497, 269 S.E.2d 694
(1980), overruled in part, on other grounds, 302 N.C 351,
275 S.E.2d 833 (1981).]

c)

A written motion for entry of default may be heard ex parte
and need not be served on a defendant who has failed to
plead. [G & M Sales of Eastern N.C., Inc. v. Brown, 64
N.C.App. 592, 307 S.E.2d 593 (1983).]

d)

The clerk may act upon consideration of any proof the clerk
deems appropriate, including the record alone. [Silverman v.
Tate, 61 N.C.App. 670, 301 S.E.2d 732 (1983).]
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e)

Entry may be based on complaint where substantive
allegations are based on information and belief.
[Blankenship v. Town and Country Ford, Inc., 174 N.C.App.
764, 767, 622 S.E.2d 638 (2005).]

f)

Note that unlike judgment by default, entry of default does
not require proof of jurisdiction over nonappearing
defendant. [G.S. § 1-75.11; Silverman v. Tate, 61 N.C.App.
670, 301 S.E.2d 732 (1983).] But the clerk must check the
record to see if the summons has been properly served. (See
Appendix I at page 31.29 regarding proper service
requirements.)

Failure to plead defined.
1.

Definition of “pleading.”
a)

A “pleading” has a very specific meaning and is defined in
G.S. § 1A-1, Rule 7. It includes only the following:
(1)

a complaint,

(2)

an answer,

(3)

a reply to a counterclaim,

(4)

an answer to a crossclaim,

(5)

a third party complaint if a person who was not an
original party is summoned, and

(6)

a third party answer.

b)

It is only a “pleading” that will prevent an entry of default,
although an “appearance” will prevent the clerk from
entering a default judgment. (Only a judge is authorized to
enter a judgment after the party has appeared.) (See section
III.C at page 31.11 regarding definition of appearance).

c)

Note that the definition of “pleading” under Rule 55(a) is
narrower than the definition of “appearance” under Rule
55(b), discussed below. [See G & M Sales of Eastern N.C.,
Inc. v. Brown, 64 N.C.App. 592, 307 S.E.2d 593 (1983)
(motion and correspondence between counsel did not
amount to filing a pleading within the meaning of Rule
55(a), but did constitute an appearance under rule 55(b)).]

d)

Filing a motion is not a pleading, and therefore, would not
prevent an entry of default but would be an appearance so
that the clerk could not enter a default judgment. However,
remember that filing a motion might extend the time to file a
pleading.

e)

One North Carolina case has held that a letter or any
document that is filed with the clerk and that substantially
responds to a complaint may constitute an answer. [Brown v.
American Messenger Services, Inc., 129 N.C.App. 207, 498
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S.E.2d 384, review denied, 348 N.C. 692, 511 S.E.2d 644
(1998).]
f)

2.

Notice between counsel does not amount to filing a pleading
within the meaning of Rule 55(a), but may constitute an
appearance under Rule 55(b).

Time period for filing answer or reply.
a)

The time period for filing an answer must have expired
before an entry of default may be properly entered. [G & M
Sales of Eastern N.C., Inc. v. Brown, 64 N.C.App. 592, 307
S.E.2d 593 (1983).]
(1)

b)

31.6

A defendant has a period of 30 days after service of
summons and complaint in a civil action to file an
answer and a plaintiff has 30 days after service of a
counterclaim to file a reply. [G.S. § 1A-1, Rule 12]
(a)

The answer must always be filed within 30
days after the date of service. The provision
extending the time by 3 days when service is
by mail (a.k.a. “the mail box rule”) applies
only to service by first class mail and not
service by certified mail return receipt
requested or signature confirmation.
[Williams v. Moore, 95 N.C.App. 601, 383
S.E.2d 416 (1989).]

(b)

If the counterclaim was served on the
plaintiff by first class mail, the plaintiff has
33 days to file a reply (mail box rule
applies). [G.S. § 1A-1, Rule 6(e)]

(2)

A respondent has a period of 10 days after service of
summons and petition in a special proceeding to file
an answer. [G.S. § 1-394] Exception: respondent has
30 days to file an answer in a partition proceeding.

(3)

Defendant did not fail to plead when defendant
served the answer on the plaintiff within 30 days but
did not file it with the clerk until the 35th day.
[Quaker Furniture House, Inc. v. Ball, 31 N.C.App.
140, 228 S.E.2d 475 (1976).]

The clerk has discretion to extend time to file an answer (as
long as the request for an extension is filed before the
expiration of the time period) pursuant to G.S. § 1A-1, Rule
6(b). [Williams v. Jennette, 77 N.C.App. 283, 335 S.E.2d
191 (1985).] Only a judge may extend time to file answer
if the motion is made after the time for answering has
expired.
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c)

If an extension of time is granted by either the clerk or judge,
no entry of default may be properly taken until the time
given in the extension has expired.

d)

When a motion is filed under G.S. § 1A-1, Rule 12 in the
action or proceeding, see section II.A.3 at page 31.4.

Late or improper pleading.
a)

The clerk is prohibited from signing an entry of default if
there is a pleading in the file even though the pleading was
filed late or is improper.

b)

The clerk lacks authority to make an entry of default if an
improperly filed answer remains on record. [Peebles v.
Moore, 302 N.C. 351, 275 S.E.2d 833 (1981); Theil v.
Detering, 68 N.C.App. 754, 315 S.E.2d 789, review denied,
312 N.C. 89, 321 S.E.2d 908 (1984).]

c)

Entry of default could not be entered since answer was on
file, even though answer was not filed until 37 days after
complaint served. [Peebles v. Moore, 302 N.C. 351, 275
S.E.2d 833 (1981); Monteith v. Kovas, 162 N.C.App. 545,
594 S.E.2d 787 (2004).]

d)

Entry of default could not be entered since an answer was on
file, even though answer improperly filed by out-of-state
attorney not admitted to practice in NC. [North Carolina
Nat. Bank v. Virginia Carolina Builders, 307 N.C. 563, 299
S.E.2d 629 (1983).]

4.

The plaintiff may file a motion to strike an untimely or improper
answer. If the judge allows the motion and the answer is stricken,
then entry of default may be properly entered by the judge or clerk.
[Peebles v. Moore, 302 N.C. 351, 275 S.E.2d 833 (1981); Theil v.
Detering, 68 N.C.App. 754, 315 S.E.2d 789, review denied, 312 N.C.
89, 321 S.E.2d 908 (1984).]

5.

If defendant wants to file an answer after the clerk has signed an
entry of default, the clerk should accept the answer and file it. The
filing does not affect the entry of default.

C.

Multiple defendant situations. If there are multiple defendants, the clerk may
sign entry of default against those defendants who did not answer. [Harris v.
Carter, 33 N.C.App. 179, 234 S.E.2d 472 (1977); Leonard v. Pugh, 86
N.C.App. 207, 356 S.E.2d 812 (1987).]

D.

The clerk may make an entry of default against the State of North Carolina,
an officer in his or her official capacity, or one of its agencies, or against a
minor or incompetent person, but not a default judgment.

E.

Effect of entry of default.
1.

By failing to file an answer to a properly served complaint, the
substantive allegations raised by plaintiff’s complaint are deemed
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admitted by defendant and are no longer in issue, and default may be
properly entered. [Collins v. Simms, 254 N.C. 148, 118 S.E.2d 402
(1961); Hasty v. Carpenter, 51 N.C.App. 333, 276 S.E.2d 513
(1981); Peebles v. Moore, 48 N.C.App. 497, 269 S.E.2d 694 (1980),
overruled in part, on other grounds, 302 N.C 351, 275 S.E.2d 833
(1981).]

III.

2.

An entry of default, unless and until it is set aside, results in all
allegations of plaintiff’s complaint being deemed admitted against
that defendant and thus prevents the defendant from raising any
defense or contesting the merits of plaintiff’s right to recover. [Estate
of Teel v. Darby, 129 N.C.App. 604, 500 S.E.2d 759 (1998).]

3.

Defendant’s only recourse is to show cause for setting aside the entry
and, failing that, to contest the amount of the recovery in a trial on
the issue of damages (if it is not a sum certain). (See section IV at
page 31.23 regarding procedure for setting aside entry of default and
the question of damages.)

Judgment By Default by Clerk [G.S. § 1A-1, Rule 55(b)(1)]
NOTE: This section covers only procedures for entering judgment by default by
the clerk pursuant to G.S. § 1A-1, Rule 55(b)(1) and does not address the
requirements applicable when judgment by default is entered by a judge when an
appearance has been made pursuant to G.S. § 1A-1, Rule 55(b)(2).
A.

Prerequisites to proper entry of judgment by default by clerk.
1.

Entry of default has been made. Entry of default may be made at
same time as judgment of default. (See sections I.A and B at page
31.1.)

2.

The claim is for a sum certain. See section III.B at page 31.9 for a
detailed discussion of sum certain.

3.

The amount due is shown by affidavit. The amount due must be
shown by affidavit or by verified pleading when pleading contains
information sufficient to determine sum certain. [G.S. § 1A-1, Rule
55(b)(1)]
a)

31.8

Practice tip. Make sure that either the sworn affidavit or
verified pleading indicates the entire amount due, including
any pre-judgment interest or attorney fees claimed. It is not
uncommon for attorneys to file an unverified complaint
alleging the principal amount of the debt and prejudgment
interest at a certain percentage from a certain date until paid.
However, the subsequently filed affidavit only sets out the
principal amount of the debt.

4.

The defaulting party has not made an appearance. See section III.C at
page 31.11 for a detailed discussion of appearance.

5.

Defaulting party properly served and under court’s jurisdiction. See
section III.D at page 31.13 for a discussion of service.
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6.

Defaulting party is not a minor or incompetent person. See section
III.E at page 31.16 for a discussion.

7.

Additional prerequisites for complaint initiated by debt buyer. A
plaintiff who is a debt buyer (person or entity that is engaged in the
business of purchasing delinquent or charged-off consumer credit
accounts or other delinquent consumer debt for collection purposes)
must file the properly authenticated business records with the clerk
to establish the amount and nature of the debt, including all of the
following items:

8.

B.

a)

The original account number.

b)

The original creditor.

c)

Amount of the original debt.

d)

Itemization of charges and fees claimed to be owed.

e)

Original charge-off balance, or, if the balance has not been
charged off, an explanation of how the balance was
calculated.

f)

Itemization of post charge-off additions, where applicable.

g)

Date of last payment.

h)

Amount of interest claimed and the basis for the interest
charged. [G.S. § 58-70-155]

Defaulting party is not the State of North Carolina. No judgment by
default may be entered against the State of North Carolina, an
agency of the State, or a state officer sued in the officer’s official
capacity unless the claimant establishes a claim or right to relief by
evidence. [G.S. § 1A-1, Rule 55(f)] Therefore, the clerk may not
enter a judgment by default against the State even though the claim
is for a sum certain. A judge must enter the judgment. However, the
clerk may sign an entry of default against the State of North
Carolina, its officers in their official capacity, or its agencies.

Claim is for a sum certain.
1.

The clerk is authorized to enter a judgment by default only when the
claim is for a sum certain or a sum ascertainable by computation.
[G.S. § 1A-1, Rule 55(b)(1)]

2.

Claims must be for a liquidated sum that can be ascertained or
computed from the commercial document to which the parties
agreed. [Hecht Realty, Inc. v. Hastings, 45 N.C.App. 307, 262 S.E.2d
858 (1980); Adrian v. Jackson, 75 N.C. 536 (1876).]
a)

A “liquidated” claim is one where the amount has been
agreed on by the parties or fixed by operation of law or one
that can be determined with exactness from the parties’
agreement or by arithmetical process or application of
definite rules of law without reliance on opinion or
discretion. [BLACK’S LAW DICTIONARY 930 (6th ed. 1990)]
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b)

The clerk is not authorized to set the amount of damages if
the contract is not specific as to the price agreed upon. If
damages need to be determined, then a judge rather than a
clerk would need to do so and only a judge would be
authorized to enter judgment by default in such a case.

c)

Not all contract cases are for a sum certain; the claim must
be for breach of an express or implied contract to pay a
definite amount of money. A breach of contract for failure to
pay a fixed price for goods sold and delivered is a claim for a
sum certain, whereas claims for breach of warranty, failure
to deliver, or an implied contract for goods sold and
delivered are not claims for a sum certain.

d)

Tort cases do not involve a sum certain even when a claim
for personal injuries is for a specific amount or when claims
for property damage include an itemized statement of the
exact costs of repair.

3.

Demand for judgment of a specified dollar amount in prayer for
relief is not necessarily a “sum certain.” [Hecht Realty, Inc. v.
Hastings, 45 N.C.App. 307, 262 S.E.2d 858 (1980); Adrian v.
Jackson, 75 N.C. 536 (1876).]

4.

If the cause of action states two claims and only one is for a sum
certain, the court is authorized to enter a default judgment as to that
claim and the other claim is tried. [Cf. Curran v. Kerchner, 117 N.C.
264, 23 S.E. 177 (1895).]

5.

Many clerks require plaintiff’s attorney to attach the contract or
instrument of indebtedness to the complaint as an exhibit so the clerk
can read the contract to determine if it involves a sum certain.
However, a complaint that alleges sufficient facts to determine that
the amount is a sum certain should be sufficient.
a)

Bare assertions are not sufficient. [Basnight Construction
Co. v. Peters & White Construction Co., 169 N.C.App. 619,
610 S.E.2d 469 (2005).]

b)

But a verified complaint stating the specific facts regarding
the contract between the parties and the terms regarding the
amount due would be sufficient.

6.

If a clerk is in doubt about whether the case involves a sum certain,
the safest procedure is to require the party seeking the default to take
the case before a judge.

7.

Examples of what constitutes a sum certain.
a)

Breach of an express contract to pay sums of money fixed by
the terms of a contract for personal services. [McGuire v.
Sammonds, 247 N.C. 396, 100 S.E.2d 829 (1957).]

b)

Suit on a promissory note for an amount less than the face
amount. [Lewis Clarke Assoc. v. Tobler, 32 N.C.App. 435,
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232 S.E.2d 458, review denied, 292 N.C. 641, 235 S.E.2d 60
(1977).]
c)

8.

C.

Complaint to recover from estate of deceased for services
rendered before her death if decedent and person rendering
services agreed upon a definite price for providing the
services. [Baker v. Corey, 195 N.C. 299, 141 S.E. 892
(1928).]

Examples of what does not constitute a sum certain.
a)

Mere demand for judgment of specified dollar amount.
[Williams v. Moore, 95 N.C.App. 601, 383 S.E.2d 416
(1989).]

b)

Claim for personal injury. [Hutton v. Fisher, 359 F.2d 913
(3rd Cir. 1966).]

c)

Unliquidated claim for attorney fees. [Davis v. Nat’l
Mortgage Corp., 320 F.2d 90 (2d Cir. 1963).]

d)

Complaint to recover from estate of deceased for services
rendered before her death in taking care of her, which
alleged an estimate of reasonable price for services. [Baker
v. Corey, 195 N.C. 299, 141 S.E. 892 (1928).]

No appearance by defaulting party.
1.

The clerk is authorized to enter a judgment by default only when
defaulting party has never made an appearance of any kind. When a
party appears in an action and later defaults, G.S. § 1A-1, Rule 55(b)
requires a judge, rather than a clerk, to enter the default judgment.

2.

Definition of “appearance.”
a)

Filing an answer or other pleading constitutes an appearance,
but a defendant does not have to respond directly to a
complaint in order for his or her actions to constitute an
appearance. [Roland v. W & L Motor Lines, Inc., 32
N.C.App. 288, 231 S.E.2d 685 (1977); Stanaland v.
Stanaland, 89 N.C.App. 111, 365 S.E.2d 170 (1988).]

b)

An appearance in an action generally involves some
presentation or submission to the court but it also may arise
by implication when a defendant takes, seeks, or agrees to
some step in the proceedings that is beneficial to himself or
detrimental to plaintiff. [Roland v. W & L Motor Lines, Inc.,
32 N.C.App. 288, 231 S.E.2d 685 (1977); Stanaland v.
Stanaland, 89 N.C.App. 111, 365 S.E.2d 170 (1988);
Williams v. Jennette, 77 N.C.App. 283, 335 S.E.2d 191
(1985).]

c)

To constitute a “step in the proceeding” the act must indicate
that the attorney is representing the party in the action or that
defendant is aware that there is an action. [Howard,
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Stallings, From & Hutson v. Douglas, 354 N.C. 346, 553
S.E.2d 680 (2001).]
3.

4.
31.12

Examples of what constitutes an appearance under Rule 55.
a)

Service of an answer constitutes both a “pleading” and an
“appearance” for the purpose of Rule 55. [Quaker Furniture
House, Inc. v. Ball, 31 N.C.App. 140, 228 S.E.2d 475
(1976).]

b)

A motion for extension of time to plead filed by defendants’
attorney constitutes an appearance under G.S. § 1A-1, Rule
55(b). [Williams v. Jennette, 77 N.C.App. 283, 335 S.E.2d
191 (1985) (note court’s distinction in footnote 2 between
“appearance” within the meaning of Rule 55 and “general
appearance” for jurisdictional purposes under G.S. § 175.7).]

c)

Letter to the clerk from defendant’s registered service agent
indicating that he was no longer the agent constitutes an
appearance. [Taylor v. Triangle Porsche-Audi, Inc., 27 N.C.
N.C.App. 711, 220 S.E.2d 806 (1975), review denied, 289
N.C. 619, 223 S.E.2d 396 (1976).]

d)

Certain out-of-court contact may constitute an appearance,
but the clerk is unlikely to know of these types of contact
when asked to enter a default judgment. The clerk has no
affirmative duty to determine whether any out-of-court
contact occurred; such contact will be raised in a motion to
set aside a judgment by default. Examples of out-of-court
contact include:
(1)

A letter that responded to allegations of complaint
and gave reasons for denial of plaintiff’s claim sent
by defendant to plaintiff’s attorney constitutes an
appearance. (A copy of the letter was also filed with
the clerk, but court’s decision did not seem to rely
on the filing.) [Roland v. W & L Motor Lines, Inc.,
32 N.C.App. 288, 231 S.E.2d 685 (1977).]

(2)

Negotiations between parties after institution of an
action may constitute an appearance. [Webb v.
James, 46 N.C.App. 551, 265 S.E.2d 642 (1980)
(defendant found to have made an appearance when
he negotiated a continuance); North Carolina Nat’l
Bank v. McKee, 63 N.C.App. 58, 303 S.E.2d 842
(1983) (settlement negotiations attempted by
defendant after action was instituted constituted an
appearance); Stanaland v. Stanaland, 89 N.C.App.
111, 365 S.E.2d 170 (1988) (defendant’s meetings
with plaintiff and her attorney in divorce action
constituted an appearance).]

Examples of what does not constitute an appearance.
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D.

a)

Negotiations between parties before institution of an action
does not constitute an appearance. [Highfill v. Williamson,
19 N.C.App. 523, 199 S.E.2d 469 (1973).]

b)

Letter from defendant’s attorney to plaintiff sent after
complaint filed but before it was served on defendant stating,
“most equitable resolution is that both parties consider the
matter closed and that neither side initiate litigation” did not
constitute appearance. [Howard, Stallings, From & Hutson
v. Douglas, 354 N.C. 346, 553 S.E.2d 680 (2001).]

Defaulting party properly served and under court’s jurisdiction.
1.

A default judgment cannot be entered unless the defaulting party has
been properly served and the court has jurisdiction over the party.
[G.S. §§ 1-75.3 and -75.11; Taylor v. Triangle Porsche-Audi, Inc.,
27 N.C.App. 711, 220 S.E.2d 806 (1975), review denied, 289 N.C.
619, 223 S.E.2d 396 (1976); Hill v. Hill, 11 N.C.App. 1, 180 S.E.2d
424, cert. denied, 279 N.C. 348, 182 S.E.2d 580 (1971).]

2.

The clerk may render a judgment against a party personally only if:

3.

4.

a)

There is proof of proper service according to G.S. § 1A-1,
Rule 4(j), 4(j1), 4(j2), and 1-75.11; (See section III.I at page
31.19 concerning bond if service is by publication.)

b)

There is statutory authority for exercise of personal
jurisdiction over that party; and

c)

Permitting jurisdiction over that party meets the
requirements of due process. [Dillon v. Numismatic Funding
Corp., 291 N.C. 674, 231 S.E.2d 629 (1977).]

The party seeking the default judgment must prove that the
defaulting party was served with a complaint or petition and a
summons strictly according to statute.
a)

The complaint or petition and summons must be timely
served upon the defendant according to the requirements set
forth in G.S. § 1A-1, Rule 4. Be familiar with this rule. See
Appendix I at page 31.29 for discussion of Rule 4.

b)

If the complaint and summons are not properly and timely
served, the judgment will be void. See section IV.B.7 at page
31.25.

c)

A showing on the face of the records of compliance with the
service statute raised a rebuttable presumption of service.
[Granville Medical Center v. Tipton, 160 N.C.App. 484, 586
S.E.2d 791 (2003).]

The court must have jurisdiction to hear the action because
jurisdiction is what gives the court the power to act.
a)

Grounds for personal jurisdiction are set out in G.S. §§ 175.4 and -75.7.
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b)

5.

In general, for personal jurisdiction the defendant must have
done something that subjects him or her to the jurisdiction of
the North Carolina courts. The courts speak in terms of
defendant having “minimum contacts” with this State to
justify exercising jurisdiction.

Proof of jurisdiction.
a)

Plaintiff must prove proper service of process and personal
jurisdiction.

b)

Proof of proper service of process must be shown as required
by G.S. § 1-75.10 and G.S. § 1A-1, Rule 4(j2). See
Appendix I at page 31.29.

c)

Proof of personal jurisdiction may be shown by a verified
complaint stating defendant’s domicile in North Carolina or
minimum contacts with this State. If the verified complaint
does not include such statements, the plaintiff must file an
affidavit or other evidence showing “the existence of any
fact needed to establish grounds for personal jurisdiction
over defendant which is not shown by a verified complaint.”
[Hill v. Hill, 11 N.C.App. 1, 180 S.E.2d 424, cert. denied,
279 N.C. 348, 182 S.E.2d 580 (1971); G.S. § 1-75.11.]
(1)

d)

6.

A verified complaint stating defendant’s domicile or contacts
within this State, along with the sheriff’s return of service or
an affidavit of service by certified mail, are sufficient to
prove jurisdiction. [See Hill v. Hill, 11 N.C.App. 1, 180
S.E.2d 424, cert. denied, 279 N.C. 348, 182 S.E.2d 580
(1971) (personal jurisdiction over a nonappearing defendant
for the purpose of entering default judgment is not presumed
by the service of summons and an unverified complaint but
must appear of record as required by G.S. § 1-75.11); North
Brook Farm Lines, Inc. v. McBrayer, 35 N.C.App. 34, 241
S.E.2d 74 (1978) (in accord). See also Opinion of Attorney
General to the Honorable Edwin S. Preston, Jr., 41 N.C.A.G.
625 (1971) (complaint signed by an attorney is not a
sufficient basis for default judgment).]

Determination of whether state can exercise personal jurisdiction
over a defendant is a two-part question: first, does the statute permit
the NC courts to entertain the action and second, does the exercise of
this power by the NC courts violate due process of law. [Dillon v.
Numismatic Funding Corp., 291 N.C. 674, 231 S.E.2d 629 (1977).]
a)

31.14

Must be shown by verified complaint or affidavit
based on personal knowledge. [Lemon v. Combs,
164 N.C.App. 615, 596 S.E.2d 344 (2004).]

The first part is met by G.S. § 1-75.4. See Appendix I,
section IV.A at page 31.34 for the statutory list of contacts
with state that must be shown to prove jurisdiction.
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b)

The due process prong is met by showing sufficient
minimum contacts. [FDIC v. Kerr, 637 F. Supp. 828
(W.D.N.C. 1986).] Due process requires that defendant have
certain minimum contacts with the forum state such that
maintenance of a lawsuit there does not offend traditional
notions of fair play and justice. [First Nat’l Bank v. General
Funding Corp., 30 N.C.App. 172, 226 S.E.2d 527 (1976).]

c)

Examples of sufficient “minimum contacts” include:

d)

(1)

Internet contacts through defendant’s website from
which defendant offered to sell products amounted
to substantial activity within NC. [Superguide Corp.
v. Kegan, 987 F. Supp. 481 (W.D.N.C. 1997).]

(2)

Entering into franchise agreement with NC
corporation, which required payments to be made to
plaintiff within NC, and defendants made purchases
of equipment and other items shipped to them from
NC, sufficient minimum contacts. [Hardee’s Food
Sys. v. Beardmore, 169 F.R.D. 311 (E.D.N.C.
1996).]

(3)

Defendant entered into a contract to purchase real
property in NC, formed a corporation in NC to
receive the title, and therefore invoked the benefits
and protection of NC’s laws, and suit in question
arose out of breach of that contract. [Chadbourn,
Inc. v. Katz, 285 N.C. 700, 208 S.E.2d 676 (1974).]

Examples of lack of sufficient “minimum contacts.”
(1)

Claim against third party defendant who never
conducted business in NC; all transactions and
dealings with third party plaintiff occurred in
another state and contract they allegedly breached
was entered into in the other state and was to be
performed in that state. [Jordan v. Bridges, 978 F.
Supp. 659 (E.D.N.C. 1997).]

(2)

Responding to a solicitation by a NC insurance
company by purchasing coverage for property
located in another state was not sufficient.
[Cameron-Brown Co. v. Daves, 83 N.C.App. 281,
350 S.E.2d 111 (1986).]

(3)

Nonresident defendant did not meet minimum
contacts when contract required defendant to
perform consulting services for company having its
home office and two manufacturing plants in NC but
defendant performed under contract for 9 years and
never came to NC, only time services were possibly
rendered in NC were two long distance telephone
conversations placed outside of NC, and contract
31.15

DEFAULT JUDGMENTS
was silent as to where duties were to be performed.
[Modern Globe, Inc. v. Spellman, 45 N.C.App. 618,
263 S.E.2d 859, review denied, 300 N.C. 373, 267
S.E.2d 677 (1980).]
E.

F.

G.

31.16

Defaulting party is not an infant or incompetent.
1.

The clerk may never enter a judgment by default if the defaulting
party is an infant (under the age of 18) or incompetent person.
(Incompetent means that the defendant has been adjudicated
incompetent under G.S. Chapter 35A, and not that the defendant has
been involuntarily or voluntarily committed under G.S. Chapter
122C.)

2.

A verified complaint stating that defendant is a citizen of legal age
and under no legal disability is an adequate basis upon which to find
that defendant is neither an infant or incompetent. [Highfill v.
Williamson, 19 N.C.App. 523, 199 S.E.2d 469 (1973).]

3.

However, the clerk is not required to make an affirmative finding,
and plaintiff is not required to show, that defendant is not an infant
or incompetent person. The requirement is only that defendant in fact
not be under one of those disabilities. [General Foods Corp. v.
Morris, 49 N.C.App. 541, 272 S.E.2d 17 (1980).]

4.

As a practical matter, the clerk does not need to be concerned with
this issue unless the plaintiff indicates in the complaint or by
affidavit that defendant is a minor or incompetent.

Effect of default judgment.
1.

Judgment by default is a final judgment. [Moore v. Sullivan, 123
N.C.App. 647, 473 S.E.2d 659 (1996).]

2.

Remedy is a motion to set aside judgment and to set aside entry.

3.

Default judgment admits only the allegations contained within the
complaint and a defendant may still show that a complaint is
insufficient to warrant plaintiff’s recovery. [Old Salem Foreign Car
Service, Inc. v. Webb, 159 N.C.App. 93, 582 S.E.2d 673 (2003);
Hunter v. Spaulding, 97 N.C.App. 372, 388 S.E.2d 630 (1990).]

Multiple defendant situations.
1.

If there is more than one defendant, check to see that each defendant
has been served. If all were served, none answered, and entry of
default was made against all, the clerk may enter default judgment
against all, if otherwise appropriate.

2.

If there are multiple defendants, all of the defendants are served, and
at least one of the defendants has filed a pleading while others have
not, the clerk must determine whether the complaint alleges joint
liability for the defendants or joint and several liability.

3.

Joint and several liability. If the complaint alleges joint and several
liability and one or more of the parties fail to file a pleading while
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other parties do file a pleading, the clerk may enter the default
judgment against the defaulting party without waiting for a
determination of liability against the nondefaulting party. [Harlow v.
Voyager Communications V, 348 N.C. 568, 501 S.E.2d 72 (1998).]

4.

H.

a)

Joint and several liability means that each party is
individually liable for the full amount of the judgment and
creditor may demand payment or sue one or more of the
parties separately, or all of them together at the creditor’s
option.

b)

An example of joint and several liability is a claim for
default on a note against two cosigners of a note.

c)

In cases where there is a sum certain the liability of
multiple defendants is likely to be joint and several. If
unsure whether the contract is joint and several or joint
liability, the clerk should defer to a judge rather than signing
the default judgment.

Joint liability. If the complaint alleges joint liability, the clerk may
not enter judgment by default until liability of the nondefaulting
defendants has been adjudicated. [Harris v. Carter, 33 N.C.App.
179, 234 S.E.2d 472 (1977); Leonard v. Pugh, 86 N.C.App. 207, 356
S.E.2d 812 (1987); Gate City Printing, Inc. v. Glace-Holden, Inc., 67
N.C.App. 546, 313 S.E.2d 209 (1984).]
a)

Joint liability means “undivided and all must be prosecuted
in a joint action against them all.” [Harlow v. Voyager
Communications V, 348 N.C. 568, 501 S.E.2d 72 (1998)
quoting from BLACK’S LAW DICTIONARY 837 (6th ed.
1990).]

b)

An example of joint liability is a lawsuit by a landowner
seeking to extinguish an easement against several
defendants. [Leonard v. Pugh, 86 N.C.App. 207, 356 S.E.2d
812 (1987).]

c)

As a practical matter, a judge who hears the suit against the
nondefaulting defendants will also handle entering default
judgment against defaulting defendant. However, there is
nothing in Rule 55 that would prohibit sending the case back
to the clerk after the issue of liability is settled so that the
clerk can enter default judgment on a claim for a sum
certain.

Judgment to recover property as well as sum certain.
1.

When the debt upon which the clerk has entered judgment by default
is secured by any pledge, mortgage, deed of trust, or other
contractual security regarding which foreclosure may be had, the
clerk is authorized to enter such further orders as may be necessary
to “consummate foreclosure” in accordance with provisions for
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judicial sales pursuant to G.S. § 1-339.1. [G.S. § 1A-1, Rule
55(b)(1)]

2.

31.18

a)

A secured creditor would sell collateral pursuant to the UCC
[See G.S. § 25-9-601 and following] and not under the
Judicial Sales provisions although under the predecessor law
to the UCC, judicial sales were used.

b)

G.S. § 1-209(5) authorizes the clerk to order foreclosure in
all such cases after default judgment is entered “upon such
terms as appear to be just”. An argument can be made that
reading Rule 55 and G.S. § 1-209(5) together would
authorize the clerk to order enforcement of a security
agreement.

c)

The best reading of Rule 55 is that clerks do have the
authority to sign a default judgment allowing the plaintiff to
recover the secured property. However, clerks who are
uncomfortable with that position can always send the
plaintiff to a judge for entry of the default judgment.

d)

It is important for a clerk who is going to sign a default
judgment that includes an order authorizing plaintiff to take
possession of the secured property to make sure that the
judgment orders the plaintiff to repossess the property; sell
it; apply the proceeds of the sale as provided in G.S. § 25-9615; and reduce the amount owed under the default
judgment by the amount applied to the judgment.
Alternatively, if the secured party decides to keep the
collateral in full satisfaction of the debt, the judgment should
order the secured party to mark the judgment satisfied.

What constitutes a “contractual security.”
a)

A security agreement is a “contractual security.” [See Ridge
Community Investors, Inc. v. Berry, 293 N.C. 688, 239
S.E.2d 566 (1977).]

b)

The term “contractual security” does not include a laborer’s,
materialman’s, or mechanic’s lien under G.S. Chapter 44A
and therefore the clerk is not authorized to foreclose on such
statutory liens. [Ridge Community Investors, Inc. v. Berry,
293 N.C. 688, 239 S.E.2d 566 (1977).] (An earlier case Crye
v. Stoltz, 193 N.C. 802, 138 S.E. 167 (1927), decided under a
prior statute allowing the clerk to enforce a mechanics and
laborer’s lien is no longer good law.) The fact that a
laborer’s lien is not a contractual security does not prohibit
the clerk from entering a default judgment for the sum
certain but only from including a provision ordering the
recovery of the property. [JMM Plumbing & Utilities, Inc. v.
Basnight Constr. Co., 169 N.C.App. 199, 609 S.E.2d 487
(2005).]
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3.

I.

J.

Rule 55 also specifies that the clerk may authorize foreclosures when
the claim is to enforce a lien for taxes or assessments under G.S. §
105-414. (G.S. § 105-414 was repealed in 1971, but the comparable
section in the current law is G.S. § 105-374.)

Bond required when service by publication.
1.

When service of the summons on the defaulting party has been made
by publication, a default judgment may not be entered until the party
requesting the default files a bond. [G.S. § 1A-1, Rule 55(c)]

2.

The clerk sets the amount of the bond, which is conditioned on the
restitution of any property collected or obtained as a result of default
judgment in case a defense is thereafter permitted and sustained.
a)

Many clerks set the bond amount as the amount of the
judgment.

b)

However, it would be proper to set the bond based on the
value of property that is likely to be seized under an
execution if a default judgment is entered.

3.

No bond is required in actions involving title to real property,
mortgage foreclosure actions, or actions where the State, county or
city is the plaintiff.

4.

The following language may be used for the bond: “I, as principal,
and the undersigned surety, do acknowledge ourselves bound in the
amount of $_____ to abide by such orders as the court may make
concerning the restitution of any property taken or obtained by virtue
of the entry of a default judgment in the case of (name case and file
#) if a defense to this case is later allowed and sustained.” [See
Appendix III at page 31.36 for sample bond.]

5.

Releasing the bond. Since a motion to set aside a judgment on the
ground that it is void may be brought at any time, the safest practice
is not to release the bond and to inform the plaintiff that you will not
release it. However, some clerks will allow release of the bond after
one year on the basis that a motion to set aside a default judgment on
the grounds of excusable neglect must be made within one year, but
that creates a liability risk for the clerk if property is seized and sold
under an execution, the judgment is later set aside, and the bond has
been released.

6.

When service of process is by publication, a plaintiff can avoid
having to post a bond by pursuing summary judgment rather than a
default judgment.

Notice of default judgment.
1.

A default judgment is entered when it is reduced to writing, signed
by the clerk, and filed in the clerk’s office.

2.

The party who prepares the judgment (party seeking the default)
must serve a copy of the judgment under Rule 5 on all parties within
3 days after the judgment is entered. [G.S. § 1A-1, Rule 58; see
31.19
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Taylor v. Triangle Porsche-Audi, Inc., 27 N.C.App. 711, 220 S.E.2d
806 (1975), review denied, 289 N.C. 619, 223 S.E.2d 396 (1976)
(court applied Rule 58 for purposes of determining when default
judgment is entered).]
K.

Amount of judgment.
1.

A hearing to determine the amount of the judgment is not necessary
when judgment by default is entered by the clerk since G.S. § 1A-1,
Rule 55(b)(1) requires the complaint to pray for a sum certain or a
sum ascertainable by computation as a prerequisite for the clerk’s
authority to hear such claim.

2.

Amount of judgment.
a)

Upon request of the plaintiff and upon affidavit (or verified
pleading) of the amount due, the clerk enters judgment
against the defendant for that amount plus costs. [G.S. § 1A1, Rule 55(b)(1)]
(1)

G.S. § 6-20, which governs cases in which the clerk
can enter a default judgment, provides that costs
may be allowed in the discretion of the court.

(2)

Therefore, if the verified complaint or affidavit does
not request that the judgment include costs, the clerk
should not award costs.

b)

Clerk’s judgment must not exceed the amount requested in
the pleadings. [G.S. § 1A-1, Rule 54(c)]

c)

A default judgment that grants relief in excess of the relief to
which the plaintiff is entitled upon the facts alleged in the
verified complaint is irregular and thus voidable but not
void. [Collins v. Simms, 254 N.C. 148, 118 S.E.2d 402
(1961).]
(1)

3.

Attorney fees.
a)

31.20

For example, default judgment entered by a judge
granting claim for unfair trade practice or punitive
damages when facts in pleading do not justify claim
is irregular. [Sharyn’s Jewelers v. Ipayment, Inc.,
196 N.C.App. 281, 674 S.E.2d 732 (2009); Taylor v.
Triangle Porsche-Audi, Inc., 27 N.C.App. 711, 220
S.E.2d 806 (1975), review denied, 289 N.C. 619,
223 S.E.2d 396 (1976).] The decision in Taylor
gives the clerk a basis to look at allegations for postjudgment interest and attorney fees to determine if
the facts alleged in the complaint are sufficient to
award post-judgment interest or the attorney fees
claimed.

Attorney fees are allowable only when expressly
authorized by statute. [Horner v. Chamber of Commerce,
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236 N.C. 96, 72 S.E.2d 21 (1952).] G.S. § 6-21.2 allows for
attorney fees when an action involves a note, conditional
sale contract, or other evidence of indebtedness that
specifically provides for attorney fees, in addition to the
legal rate of interest or finance charges specified therein, in
an amount not to exceed 15% of the outstanding balance
owing on the note, conditional sale contract or other
evidence of indebtedness as specified by that provision.
Therefore, attorney fees are allowed when default judgment
is entered in an action if the action is on a note, conditional
sale contract or other evidence of indebtedness that
specifically provides for attorney fees.
(1)

b)

“Evidence of indebtedness” means any printed or
written instrument executed by the obligor, which
evidences on its face a legally enforceable obligation
to pay money [Stillwell Enter., Inc. v. Interstate
Equip. Co., 300 N.C. 286, 266 S.E.2d 812 (1980)],
and includes formal credit agreement to open a
charge account [State Wholesale Supply, Inc. v.
Allen, 30 N.C.App. 272, 227 S.E.2d 120 (1976)],
lease of personal property [Stillwell], and lease of
real property. [WRI/Raleigh v. Shaikh, 183 N.C.App.
249, 644 S.E.2d 245 (2007).]

However, G.S. § 6-21.2(5) also requires the holder of the
evidence of indebtedness after default of the debt to mail a
written notice to the debtor demanding payment of the debt
and informing the debtor that the attorney fees provision will
be enforced if the debtor does not pay the debt within 5 days
from the mailing of a notice. The notice need not be given if
(1)

the debtor violated the terms of a security
agreement,

(2)

refused, on demand, to surrender possession of the
property, and

(3)

the secured party instituted a claim and delivery to
recover the property.

c)

The complaint must pray for attorney fees based on a
provision for payment of attorney fees contained in the
evidence of indebtedness and the complaint or affidavit must
indicate that the 5-day notice to the debtor required by G.S. §
6-21.2 was mailed or provide a copy of the actual notice
sent.

d)

Many clerks require the plaintiff to attach a copy of the note
or other evidence of indebtedness to the complaint so the
clerk can determine whether the contract provides for
attorney fees. However, facts alleged in the complaint that
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allow the clerk to determine that there is an attorney fees
provision in the evidence of indebtedness are also sufficient.

4.
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e)

A guaranty of payment contract containing no attorney fees
provision does not require guarantor to pay attorney fees
when there is a default of the underlying note, which does
contain an attorney fees provision. [EAC Credit Corp. v.
Wilson, 281 N.C. 140, 187 S.E.2d 752 (1972).]

f)

An attorney fees provision in the note applies to indorsers on
the note. [Wachovia Bank & Trust Co. v. Peace
Broadcasting Corp., 32 N.C.App. 655, 233 S.E.2d 687,
review denied, 292 N.C. 734, 235 S.E.2d 788 (1977).] An
indorser includes a person who signs an instrument other
than as a maker or signer for the purpose of incurring
liability on the instrument and the obligation of the indorser
is to pay the amount due on the instrument if it is dishonored
and the indorser is given notice of the dishonor. [G.S. §§ 253-204 and 25-3-415]

g)

A person assuming the note under an assumption agreement
is responsible for attorney fees required by the note. [North
Carolina Nat’l Bank v. McKee, 63 N.C.App. 58, 303 S.E.2d
842 (1983).]

Interest.
a)

The clerk ascertains the interest due in suits on a single
bond, a covenant for payment of money, bill of exchange,
promissory note, or signed account in the manner prescribed
by G.S. § 24-5 and includes that amount in the default
judgment as damages. [G.S. § 24-6]

b)

The amount of interest is set at the rate provided by contract
in a breach of contract action pursuant to G.S. § 24-5(a) or if
there is no contractual agreement between the parties, at the
legal rate provided in G.S. § 24-1.

c)

Even if the clerk believes the interest rate alleged is higher
than the allowable rate (usurious), nevertheless, the clerk
should enter a default judgment based on the amount
claimed. (A claim that the interest rate is usurious is an
affirmative defense and that must be raised by the defendant
in an answer.) If the clerk believes that the amount of
interest charged is unconscionable, the clerk always has the
option of not signing the default judgment.

d)

The clerk can determine what, if any, interest rate is
specified and whether the contract rate applies after
judgment either by reading the contract or by the facts set
out in the verified pleading or affidavit if they are specific
and sufficient enough to enable the clerk to determine the
interest rate and whether it applies after judgment.
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e)

f)
L.

IV.

G.S. § 24-5(a) provides that if the contract is for credit
extended for personal, family, household or agricultural
purposes, post-judgment interest must be at the lower of the
legal rate or the contract rate. In other cases, if parties have
agreed in the contract that the contract rate shall apply after
judgment, then interest on an award in a contract action shall
be at the contract rate after judgment.
(1)

For the contract rate of interest to apply after
judgment, the contract has to make specific
reference to the rate after judgment; for example,
“interest at 18% per year applies post-judgment” or
“the contract rate of interest specified applies after
judgment is entered.”

(2)

A contract that provides for a contract rate of interest
“until paid” is not specific enough to apply the
contract rate after judgment.

(3)

The party seeking the contract rate after judgment
also must show that the contract is not for personal,
family, household, or agricultural purposes.

G.S. §§ 53-173(c) and -176(c) prohibit post-judgment
interest on finance company loans in excess of 8% per year.

Practice tips.
1.

A default judgment must strictly conform to the allegations alleged
in the complaint. The clerk should always read the judgment
carefully to make sure it conforms in every respect to the allegations
set out in the verified complaint or the complaint and accompanying
affidavit.

2.

Some attorneys prepare default judgments that indicate how the
sheriff should execute the judgment, for example, “the judgment
must be enforced immediately” or “the sheriff can use force to
enforce this judgment.” The clerk should not sign a judgment
including such language and should either strike out that language
and initial the strike out or have the attorney prepare another
judgment that does not include that language.

3.

When in doubt, do not sign a default judgment. The plaintiff can
always go to a judge for a default judgment.

Setting Aside Entry of Default and Default Judgment
A.

Setting aside entry of default. [G.S. § 1A-1, Rule 55(d)]
1.

The clerk or a judge may set aside an entry of default. [Bailey v.
Gooding, 60 N.C.App. 459, 299 S.E.2d 267, review denied, 308 N.C.
675, 304 S.E.2d 753 (1983).]

2.

The means for challenging an entry of default is a motion to set aside
the default. [First Union National Bank v. Wilson, 60 N.C.App. 781,
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300 S.E.2d 19 (1983) (dicta: defendant’s remedy was a motion to set
aside the default, rather than appeal the entry of default).]

B.

31.24

3.

An entry of default may be set aside ex parte without notice to the
non-moving party. [G &M Sales of Eastern N.C., Inc. v. Brown, 64
N.C.App. 592, 307 S.E.2d 593 (1983).] However, frequently the
motion to set aside entry is joined with a motion to set aside a default
judgment. Since the motion to set aside the default judgment may not
be heard ex parte, notice must be given and a hearing must be held
for both motions to be heard at the same time.

4.

If a default judgment has been entered, entry of default cannot be set
aside until the default judgment has been set aside.

5.

The clerk may set aside an entry of default for “good cause.” [G.S. §
1A-1, Rule 55(d)]
a)

The burden is on the defendant as the defaulting party to
show good cause why he or she should be allowed to file an
answer to the plaintiff’s complaint. That is, the defaulting
party must show that there was a good reason for failing to
file an answer. [Britt v. Georgia Pacific Corp., 46 N.C.App.
107, 264 S.E.2d 395 (1980); Whaley v. Rhodes, 10 N.C.App.
109, 177 S.E.2d 735 (1970).]

b)

A determination of whether good cause exists depends on
the circumstances of each case and rests in the sound
discretion of the court. [Automotive Equipment Distributors,
Inc. v. Petroleum Equipment & Service, Inc., 87 N.C.App.
606, 361 S.E.2d 895 (1987); Stone v. Martin, 69 N.C.App.
650, 318 S.E.2d 108 (1984).]

c)

The “mistake, inadvertence, surprise or excusable neglect”
standard of Rule 60(b)(1), which is the basis for setting aside
a default judgment, is inapplicable to the lesser “good cause”
showing required for setting aside entry of default. [Bailey v.
Gooding, 60 N.C.App. 459, 299 S.E.2d 267, review denied,
308 N.C. 675, 304 S.E.2d 753 (1983); Peebles v. Moore, 48
N.C.App. 497, 269 S.E.2d 694 (1980), overruled in part, on
other grounds, 302 N.C 351, 275 S.E.2d 833 (1981).]

d)

Inadvertence that is not strictly excusable under the Rule
60(b)(1) standard may still constitute good cause,
particularly if the defendant shows that the plaintiff will
suffer no harm and the interests of justice will be served by
setting aside the entry of default. [Automotive Equipment
Distributors, Inc. v. Petroleum Equipment & Service, Inc.,
87 N.C.App. 606, 361 S.E.2d 895 (1987); Peebles v. Moore,
48 N.C.App. 497, 269 S.E.2d 694 (1980), overruled in part,
on other grounds, 302 N.C 351, 275 S.E.2d 833 (1981).]

Setting aside a default judgment. [G.S. § 1A-1, Rule 60(b)]
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1.

A clerk may set aside default judgments entered by the clerk. [G.S. §
1A-1, Rules 60 (c)]
a)

2.

Although Rule 55(d) specifies that a judge must set aside a
judgment by default (North Carolina’s rule differs from the
federal rule, which allows the “court” to set aside a judgment
by default), Rule 60 prevails. [In re Ward, 337 N.C. 443, 446
S.E.2d 40 (1994).]

A motion to set aside a judgment by default may not be heard ex
parte. [Doxol Gas of Angier, Inc. v. Barefoot, 10 N.C.App. 703, 179
S.E.2d 890 (1971).] The clerk must schedule a hearing and make
sure that notice has been given to all parties.
a)

Some clerks might set aside a judgment on clerk’s own
motion without notice to parties and without a hearing when
the clerk realizes that the judgment was entered without
authority, for example, when a clerk miscounted days and
entered judgment before the time for answering expired.

b)

After setting aside a judgment without a hearing, the clerk
should notify the parties by mailing the order setting aside
the default judgment.

3.

A movant need not specify whether the motion to set aside the
default judgment is under Rule 60(b)(1) or 60(b)(6) if the motion is
timely and the grounds for setting aside the judgment by default
justify relief under either subsection. [Oxford Plastics v. Goodson,
74 N.C.App. 256, 328 S.E.2d 7 (1985) (dicta).]

4.

A motion to set aside a judgment by default is addressed to the
discretion of the court. [North American Acceptance Corp. v.
Samuels, 11 N.C.App. 504, 181 S.E.2d 794 (1971).]

5.

The law generally disfavors default judgments since justice is best
served by trial on the merits. Therefore, any doubt should be
resolved in favor of setting aside defaults. [Hecht Realty, Inc. v.
Hastings, 45 N.C.App. 307, 262 S.E.2d 858 (1980); Peebles v.
Moore, 48 N.C.App. 497, 269 S.E.2d 694 (1980), overruled in part,
on other grounds, 302 N.C 351, 275 S.E.2d 833 (1981); Byrd v.
Mortenson, 60 N.C.App. 85, 298 S.E.2d 170 (1982), aff’d in part,
modified in part, 308 N.C. 536, 302 S.E.2d 809 (1983).] On the other
hand, rules which require responsive pleadings within a limited time
serve important social goals and a party should not be able to flout
them with impunity. [Howell v. Haliburton, 22 N.C.App. 40, 205
S.E.2d 617 (1974).]

6.

A motion to set aside a judgment by default may be coupled with a
motion to set aside entry of default. [North Brook Farm Lines, Inc. v.
McBrayer, 35 N.C.App. 34, 241 S.E.2d 74 (1978) (if judgment set
aside but no motion to set aside entry is made, entry will remain in
place).]

7.

Grounds for setting aside default judgments.
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a)

Void default judgment. [G.S. § 1A-1, Rule 60(b)(4)]
(1)

b)

(a)

A party served by registered or certified
mail may not attack service of process or a
judgment by default on the basis that service
should or could have been effected by
personal service. [G.S. § 1A-1, Rule 4(j4)]

(b)

A party served by publication who receives
actual timely notice may not attack a
judgment by default on the basis that the
statutory requirement of due diligence as a
condition precedent to service by
publication was not met. [G.S. § 1A-1, Rule
4(j4)]

(2)

A default judgment was void when defendant made
an appearance and the clerk entered the judgment.
[North Carolina Nat’l Bank v. McKee, 63 N.C.App.
58, 303 S.E.2d 842 (1983).]

(3)

A default judgment was void when plaintiff had
answered within proper time. [Quaker Furniture
House, Inc. v. Ball, 31 N.C.App. 140, 228 S.E.2d
475 (1976).]

(4)

A default judgment was void when the sheriff served
the summons and complaint on the defendant after
the statutory time allowed for service had expired.
[Carolina Narrow Fabric Co. v. Alexandria
Spinning Mills, Inc., 42 N.C.App. 722, 257 S.E.2d
654 (1979).]

Irregular judgment. [G.S. § 1A-1, Rule 60(b)(6)]
(1)
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If a defendant against whom a default judgment has
been entered shows that service of process is
defective, that the court lacks personal jurisdiction
over him or her, or that the court lacks subject matter
jurisdiction, then the default judgment is void and
must be set aside. The defendant need not show a
meritorious defense. [See Russell v. Bea Staple Mfg.
Co., 266 N.C. 531, 146 S.E.2d 459 (1966); Huggins
v. Hallmark Enterprises, Inc., 84 N.C.App. 15, 351
S.E.2d 779 (1987); Connette ex rel. A.M.R. v. Jones,
196 N.C.App. 351, 674 S.E.2d 751 (2009) (default
judgment was void because notice of service of
process by publication listed wrong county as place
where action filed).]

Rule 60(b)(6) provides that a judgment may be set
aside “for any other reason justifying relief from the
operation of the judgment.” An irregular judgment
may be set aside under Rule 60(b)(6). A defendant
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against whom a default judgment has been entered
must show irregularity and that the defendant has a
meritorious defense. [City of Salisbury v. Kirk Realty
Co., 48 N.C.App. 427, 268 S.E.2d 873 (1980).]

c)

(2)

A judgment entered before the time for filing of
exceptions to a commissioners’ report in a
condemnation case is irregular. [City of Salisbury v.
Kirk Realty Co., 48 N.C.App. 427, 268 S.E.2d 873
(1980).]

(3)

A judgment which grants relief in excess of that to
which plaintiff is entitled on facts alleged in verified
complaint is irregular. [Taylor v. Triangle PorscheAudi, Inc., 27 N.C.App. 711, 220 S.E.2d 806 (1975),
review denied, 289 N.C. 619, 223 S.E.2d 396
(1976).]

Excusable neglect and meritorious defense. [G.S. § 1A-1,
Rule 60(b)(1)]
(1)

A judgment by default may be set aside on the
grounds of mistake, inadvertence, surprise, or
excusable neglect if the movant also shows a
meritorious defense. [State ex rel. Miles v. Mitchell,
64 N.C.App. 202, 306 S.E.2d 857 (1983).]
(a)

Even when the facts show the neglect was
excusable, the court cannot set aside the
judgment unless there is a meritorious
defense. [Thomas M. McInnis & Assoc., Inc.
v. Hall, 318 N.C. 421, 349 S.E.2d 552
(1986).]

(b)

Absence of a sufficient showing of
excusable neglect, however, renders the
question of meritorious defense immaterial.
[Boyd v. Marsh, 47 N.C.App. 491, 267
S.E.2d 394 (1980).]

(2)

The standard to determine excusable neglect is
whether the defaulting party has given the lawsuit
the attention that a person of ordinary prudence
would give his or her important business. [Thomas
M. McInnis & Assoc., Inc. v. Hall, 318 N.C. 421,
349 S.E.2d 552 (1986); Boyd v. Marsh, 47 N.C.App.
491, 267 S.E.2d 394 (1980); Jones v. Statesville Ice
& Fuel Co., 259 N.C. 206, 130 S.E.2d 324 (1963).]

(3)

The movant must show prima facie evidence that a
meritorious defense exists (substantial evidence of a
meritorious defense need not be proved). [U.S.I.F.
Wynnewood Corp. v. Soderquist, 27 N.C.App. 611,
219 S.E.2d 787 (1975); State ex rel. Miles v.
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Mitchell, 64 N.C.App. 202, 306 S.E.2d 857 (1983);
Chaparral Supply v. Bell, 76 N.C.App. 119, 331
S.E.2d 735 (1985).]
(4)

8.
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If excusable neglect is proven but a meritorious
defense is shown to apply to only a portion of a
default judgment, the court is authorized to set aside
that part of the default judgment and to deny the
motion to set aside the remainder. [Emdur Metal
Products, Inc. v. Super Dollar Stores, Inc., 55
N.C.App. 668, 286 S.E.2d 642 (1982).]

Time limitations for motion to set aside default judgments.
a)

A motion to set aside a default judgment on the grounds of
excusable neglect pursuant to Rule 60(b)(1) must be made
within a reasonable time but not longer than one year after
the judgment was entered. [See Huggins v. Hallmark
Enterprises, Inc., 84 N.C.App. 15, 351 S.E.2d 779 (1987).]

b)

A motion pursuant to Rule 60(b)(4) to set aside a void
default judgment can be made at any time. [Allred v. Tucci,
85 N.C.App. 138, 354 S.E.2d 291, review denied, 320 N.C.
166, 358 S.E.2d 47 (1987); Helbein v. Southern Metals Co.,
119 N.C.App. 431, 458 S.E.2d 518 (1995); In re Finnican,
104 N.C.App. 157, 408 S.E.2d 742 (1991), cert. denied, 330
N.C. 612, 413 S.E.2d 800 (1992).]

c)

A motion to set aside a default judgment pursuant to Rule
60(b)(6) must be made within a “reasonable time” and is not
subject to the one-year time restriction.
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APPENDIX I
SERVICE OF PROCESS AND JURISDICTION
I.

How Process Must Be Served
A.

Before entering default or judgment by default, the clerk must find proof that
the complaint or petition and summons have been served upon the
nonappearing defendant in exact conformity with the requirements of G.S. §
1A-1, Rule 4(j); Rule 4(j1); or Rule 4(k), as set forth below.

B.

Individual. The manner of serving the complaint and summons on an
individual within or without this State is set forth in G.S. § 1A-1, Rule
4(j)(1), which provides for the following methods:
1.

By delivering them to the defendant personally; or

2.

By leaving them at defendant’s dwelling or usual place of abode with
some person of suitable age and discretion who resides at that
dwelling; or

3.

By delivering them to an agent authorized by appointment or by law
to be served or to accept process or by serving them upon the agent
in a manner specified by any statute;

4.

By mailing them registered or certified mail, return receipt requested,
addressed to party to be served and delivering to addressee; or.

5.

By depositing them with a designated delivery service authorized
under 26 U.S.C. § 7502(f)(2), addressed to the party to be served,
delivering to the addressee, and obtaining a delivery receipt.
Designated delivery services are:
a)

DHL Express (DHL): DHL Same Day Service, DHL Next
Day 10:30am, DHL Next Day 12:00 pm, DHL Next Day
3:00 pm, and DHL 2nd Day Service.

b)

Federal Express (FedEx): FedEx Priority Overnight, FedEx
Standard Overnight, FedEx 2Day, FedEx International
Priority, and FedEx International First.

c)

United Parcel Service (UPS): UPS Next Day Air, UPS Next
Day Air Saver, UPS 2nd Day Air, UPS 2nd Day Air A.M,
UPS Worldwide Express Plus, and UPS Worldwide Express.
[Internal Revenue Bulletin 2004-52, Notice 2004-83 (Dec.
27, 2004), www.irs.gov/irb/2004-52_IRB/ar10.html.

6.

By mailing them by signature confirmation as provided by U.S.
Postal Service, addressed to the party to be served, and delivering to
the addressee.

7.

No party may attack service on the basis that the party could have
been served by personal service rather than certified mail. [Rule
4(j4)]
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C.

Minor or incompetent person. There are special provisions for service upon a
defendant who is a minor or incompetent; in such cases, the defendant’s
parent or guardian, as well as the defendant, must be served. [See G.S. § 1A1, Rule 4(j)(2)] (Remember that a clerk can sign an entry of default but not a
default judgment against a minor or incompetent.)

D.

Corporation. The manner of serving a summons and complaint on a
corporation is set forth in G.S. § 1A-1, Rule 4(j)(6), which provides for the
following methods:

E.

31.30

1.

By delivering them to an officer, director, or managing agent of the
corporation; or

2.

By leaving copies in the office of such officer, director, or managing
agent with the person who is apparently in charge of the office;

3.

By delivering copies to an agent authorized by appointment or by
law to be served or to accept service of process or by serving process
upon such agent or the party in manner specified by any statute;
a)

G.S. § 55-5-03 specifies the procedure for a registered agent
to resign and the person remains the agent until complies
with the statute.

b)

See G.S. § 55-5-04(b) for authority to serve the Secretary of
State when there is no registered agent or the registered
agent cannot be found.

c)

The plaintiff can get the name and address of the registered
agent from the Office of the Secretary of State at
http://www.secretary.state.nc.us/corporations.

4.

By mailing them registered or certified mail, return receipt requested,
addressed to the officer, director, or agent to be served; or

5.

By depositing them with a designated delivery service authorized
under 26 U.S.C. § 7502(f)(2), addressed to the party to be served,
delivering to the addressee, and obtaining a delivery receipt. See
Appendix I, section I.B at page 31.29.

Partnerships. The manner of serving summons and complaint on a
partnership is set forth in G.S. § 1A-1, Rule 4(j)(7), which provides for the
following methods:
1.

By delivering them to any general partner, attorney-in-fact, or agent
authorized by appointment or law; or

2.

By leaving copies in office of such general partner, attorney-in-fact,
or agent with person who is apparently in charge of the office;

3.

By mailing registered or certified mail, return receipt requested,
addressed to any general partner or to any attorney-in-fact or agent
by appointment or law to be served or to accept service; or
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By depositing them with a designated delivery service authorized
under 26 U.S.C. § 7502(f)(2), addressed to the party to be served,
delivering to the addressee, and obtaining a delivery receipt; and

5.

If a partner is named as a defendant specifically, the partner must
also be served as required by Rule 4(j) (that is, if an individual, as
described in Appendix I, section I.B at page 31.29).

F.

Government agencies and unincorporated associations. There are special
provisions for service upon the State [G.S. § 1A-1, Rule 4(j)(3)]; agencies of
the state [Rule 4(j)(4)]; local governmental entities [Rule 4(j)(5)]; and
unincorporated associations [Rule 4(j)(8)]. (Remember that a clerk cannot
enter a default judgment against the State or one of its agencies.)

G.

Service by publication. Service by publication is authorized only when a
party cannot with due diligence be served by personal delivery or registered
or certified mail.

H.
II.

4.

1.

Notice must be published once a week for 3 successive weeks;

2.

In a newspaper qualified for legal advertising and circulated in the
area where the party to be served is believed to be located, or if there
is no reliable information concerning the location of the party, in a
newspaper circulated in the county where the action is pending; and

3.

If post office address is known or can be ascertained with reasonable
diligence, by mailing by first class mail to the party at the post office
address at or immediately before the first publication.

4.

The notice must be substantially in the form set out in G.S. § 1A-1,
Rule 4(j1).

5.

The serving party must file an affidavit with the court upon service
by publication.

Service in foreign country. See G.S. § 1A-1, Rule 4(j3).

Proof of Proper Service
A.

Before the clerk may enter a judgment by default, the party seeking default
must prove that service has been made as set out below.

B.

Proof of personal service. [G.S. § 1-75.10(1); G.S. § 1A-1, Rule 4(j2)(1)]
1.

When served by sheriff of the county where the defendant was
found, the sheriff’s return certificate must show the place, date, and
manner of service.

2.

When served by any other person, that person must file an affidavit
showing the place, time and manner of service; statements about the
person’s qualifications to make service [see Rule 4(a) and 4(j3)]; that
the person serving the process knew that the person served was the
party mentioned in the summons, and that the summons was
delivered to and a copy was left with that party or if not served
personally, when, where, and with whom the copy was left.
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3.

C.

31.32

a)

An “other person authorized to serve process” personally in
North Carolina is a private process server when the first
summons and complaint was returned unserved by the
sheriff.

b)

When the sheriff is a party, the clerk must appoint some
other person to serve process on the sheriff.

If service is made outside this State, proof may, in the alternative, be
made in accordance with the law of the place where the service is
made.

Proof of service by registered or certified mail or by signature confirmation.
[G.S. § 1-75.10(4) & (6); G.S. § 1A-1, Rule 4(j2)(2)]
1.

Signature confirmation is a special service offered by the U.S. Postal
Service that gives the sender confirmation of delivery with the date,
time and place of delivery along with requiring someone to sign for
delivery. The sender can ask the U.S. Postal Service to mail or fax a
copy of the recipient’s signature or the sender can download a copy
from the U.S. Postal Service website. However, for letters signature
confirmation is only available with priority mail, which has reduced
its use since priority mail is more expensive than certified mail.

2.

For registered or certified mail, serving party must file an affidavit
with the court stating:
a)

That a copy of summons and complaint were properly
mailed by registered or certified mail, return receipt
requested or for signature confirmation, that a copy of the
summons and complaint was deposited in the post office for
mailing by signature confirmation;

b)

That it was received, as shown by the attached registry
receipt for certified or registered mail, proof of delivery
obtained from the U.S. Postal Service for signature
confirmation, or other satisfactory evidence; and

c)

That the genuine receipt, copy of signature confirmation, or
other evidence of delivery is attached.

3.

The receipt for signature confirmation by the U.S. Postal Service is
usually a printout of an electronic receipt.

4.

If the return receipt or signature confirmation is signed by a person
who received the mail or delivery other than the addressee, the above
affidavit together with the return receipt raise a presumption that the
person who signed the receipt was an appropriate person to accept
service.

5.

Service shall be complete on the day the summons and complaint are
delivered to the addressee (or other person who signed return
receipt). The person served by certified mail or signature
confirmation has 30 not 33 days from service to respond. [Williams
v. Moore, 95 N.C.App. 601, 383 S.E.2d 416 (1989).]
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D.

Proof of service by designated delivery service. [G.S. § 1-75.10(5), G.S. § 11A, Rule 4(j2)(2)]
1.

The serving party must file an affidavit with the court showing that a
copy of the summons and complaint were deposited with a
designated delivery service, delivery receipt requested and that it was
in fact received as evidenced by the receipt.

2.

The delivery receipt or other evidence satisfactory to the court must
be attached to the affidavit.
a)

3.

E.

The statute specifies that for purposes of designated delivery
service, “delivery receipt” includes a facsimile receipt and a
printout of an electronic receipt.

Service shall be complete on the day the summons and complaint are
delivered to the addressee (or other person who signed return
receipt). The person served by designated delivery service has 30
days from service to respond. [See Williams v. Moore, 95 N.C.App.
601, 383 S.E.2d 416 (1989).]

Proof of service by publication. [G.S. § 1-75.10(2); G.S. § 1A-1, Rule 4
(j2)(3)] The serving party must file:
1.

An affidavit showing the circumstances warranting service by
publication and information, if any, regarding the location of the
party served which was used in determining the area in which service
by publication was printed; and

2.

An affidavit of the publisher or printer showing notice and dates of
first and last publication [see Rule 4(j1) for service by publication
requirements]; and

3.

An affidavit by the person mailing notice showing the mailing of a
copy of the complaint or notice when mailing is required.

Note: The plaintiff must post a bond before a default judgment may be entered
when service is by publication. See section III.I at page 31.19.

III.

F.

Proof of service in a foreign country. [G.S. § 1A-1, Rule 4(j3)]

G.

Acceptance of service constitutes proof of service. [G.S. § 1-75.10(3)] A
written admission (acceptance of service) signed by the defendant is
presumptive evidence of genuineness of service.

Service Not Required if General Appearance Is Made Under G.S. § 1-75.7
A.

If a defendant makes a “general appearance” in the action, service is not
required to obtain jurisdiction over the defendant. [G.S. § 1-75.7]

B.

Although a “general appearance” for jurisdictional purposes under G.S. § 175.7, is not the same as “appearance” within the meaning of G.S. § 1A-1,
Rule 55 (defined in section III.C at page 31.11), as a practical matter any
time defendant files a motion or pleading or comes before the court in person
or through an attorney for any purpose other than to question the jurisdiction
of the court or to obtain an extension of time to answer or otherwise plead,
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defendant’s actions constitute a general appearance granting jurisdiction
without service. Such actions also constitute an appearance for purposes of
Rule 55, which would prohibit the clerk from entering a judgment of default;
only the judge could enter judgment in those cases.

IV.

C.

Negotiations between parties and a motion for extension of time both
constitute an appearance under Rule 55, but are not considered a general
appearance for jurisdictional purposes under G.S. § 1-75.7. [Williams v.
Jennette, 77 N.C.App. 283, n.2, 335 S.E.2d 191 (1985); Stanaland v.
Stanaland, 89 N.C.App. 111, 365 S.E.2d 170 (1988).] Consequently, service
is required to obtain jurisdiction over the defendant in these situations.

D.

If defendant makes a “general appearance” but is not served with process, the
clerk may make an entry of default if otherwise appropriate; but only a judge
may enter a default judgment since an appearance has been made.

Finding of Jurisdiction Over Person [G.S. § 1-75.11]
A.

B.
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Before entering a judgment by default, the clerk must also require proof by
affidavit or other evidence to be made and filed showing the existence of any
fact not shown in a verified complaint which is needed to establish grounds
for personal jurisdiction over the defendant. Grounds for personal
jurisdiction include: [See G.S. § 1-75.4 for complete listing of grounds.]
1.

The defendant is present or domiciled within the state or the
defendant is engaged in substantial activity within the state; or

2.

A statute specifically confers grounds for personal jurisdiction; or

3.

An action claiming personal injury or wrongful death arising out of
an act or omission within the state; or

4.

An action arising out of a promise by the defendant to perform
services within the state; or

5.

An action arising out of a promise by the defendant to deliver or
receive goods within this state or to ship goods from this state; or

6.

An action relating to goods received by the plaintiff in this state from
the defendant; or

7.

An action arising out of the creation of a lease of real property in this
state; or

8.

An action for the collection of taxes imposed in this state; or

9.

An action against a personal representative to enforce a claim against
a decedent where one or more of the grounds stated above would
have furnished a basis for jurisdiction over decedent had the
decedent been living.

The clerk may require such other evidence as the interests of justice require.
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APPENDIX II
CHECK LIST FOR ENTRY OF DEFAULT AND JUDGMENT OF DEFAULT BY THE CLERK
Entry of Default
1. Pleading party is seeking a judgment for affirmative relief.
2. Defaulting party has been served.
3. Defaulting party has failed to plead.
4. Grounds for entry of default have been shown by affidavit, motion of attorney or
otherwise.
5. No motions are pending.

Default Judgment
1. Entry of default has been signed.
2. Claim is for a sum certain.
3. Amount due is shown by verified complaint or affidavit.
4. Defaulting party has never made an appearance.
5. Defaulting party was properly and timely served. (If served by publication, plaintiff must
post bond.)
6. Defaulting party is under the court’s jurisdiction.
7. Defaulting party is not an infant or incompetent.
8. Defaulting party is not the State of North Carolina, an officer in his or her official
capacity, or one of its agencies.
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APPENDIX III
BOND FOR DEFAULT JUDGMENT WHEN SERVICE IS BY PUBLICATION

STATE OF NORTH CAROLINA
___________________ County

File No. ________
In the General Court of Justice
□ District □ Superior Court Division

Name and Address of Plaintiff
VERSUS
Name and Address of Defendant

BOND FOR DEFAULT JUDGMENT
WHEN DEFENDANT SERVED BY
PUBLICATION

I, as principal, and the undersigned surety, do acknowledge ourselves bound in the amount
indicated below to abide by such orders as the court may make concerning the restitution of
any property taken or obtained by virtue of the entry of a default judgment in this case if a
defense to this case is later allowed and sustained.
Amount of Bond

Signature of Plaintiff (Principal)

$
Signature of Surety 1

Signature of Surety 2, if needed

Address of Surety 1

Address of Surety 2
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I.

Docketing Judgments
A.

B.

General.
1.

The purpose of docketing judgments is to secure a lien against land
the defendant owns in the county of docketing. [Jones v. Currie, 190
N.C. 260, 129 S.E. 605 (1925).] Docketing also gives notice of the
existence of the lien to third parties.

2.

Clerks should be extremely careful about docketing, crediting
and canceling judgments because failure to properly carry out
these duties is one of the most common situations for which
clerks are held liable. These acts are ministerial for which
judicial immunity is not applicable. [See Liability of the Clerk,
Introduction, Chapter 13.]

3.

It is important for the clerk to read the relief portion of every
judgment entered to make sure that the clerk properly dockets
or follows the directions of the judgment.

4.

The clerk is the statutory agent of the owner of the judgment (the
judgment creditor). [Kendrick v. Cain, 272 N.C. 719, 159 S.E.2d 33
(1968).]

5.

Docketing is not essential to the validity of the judgment nor
precedent to enforcement by final process. [Jones v. Currie, 190
N.C. 260, 129 S.E. 605 (1925); Lytle v. Lytle, 94 N.C. 683 (1886).]

What judgments must be docketed.
1.

Money judgments.
a)

November 2010

A judgment requiring in whole or in part the payment of
money must be docketed. [G. S. § 1-233]
(1)

An award of costs against a defendant is probably a
judgment requiring in part the payment of money.
However many clerks do not docket those judgments
because the cost to the State for docketing the
judgments is more than the liability if a clerk were
sued.

(2)

Example: Small claims judgment for possession of
personal property with costs taxed to defendant. The
32.1
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only portion of the judgment requiring docketing is
the judgment for costs. If the clerk fails to docket the
judgment and the judgment creditor proves that the
judgment debtor had real property that was sold after
the judgment should have been docketed and
therefore was not available to satisfy the judgment,
the clerk would be liable for the filing costs.
b)

2.

The judgment must require that the payment of a specific
sum is due at the present time.
(1)

Child support order isn’t judgment for the payment
of money because it is a conditional order for
payment in the future. However, a judgment
reducing child support to a specific amount (child
support arrears) must be docketed.

(2)

Confession of judgment agreeing to pay money in
the future is not a judgment requiring the payment of
money.

(3)

An equitable distribution (ED) judgment that directs
one party to pay a sum of money to the other on the
condition of some act is not docketed. Clerks do not
docket a distributive award requiring one party to
pay another party without any condition unless the
judgment specifically directs the clerk to docket the
award.

Judgments affecting title to real property.
a)

Judgments affecting title to real property must be docketed.
[G. S. §§ 1-233 and -234]

b)

Some examples of judgments that would affect title to real
property include:

c)

(1)

A judgment in an action to quiet title.

(2)

A public or private condemnation judgment.

(3)

An actual partition.

(4)

A judgment setting aside a deed for undue influence.

Examples of judgments that do not affect title are:
(1)
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A judgment in an ED case in which the judge directs
one party to transfer title to real property to another
party is not docketed. Similarly if the judge,
pursuant to G.S. 1A-1, Rule 70, directs a third
person to do the act of signing the deed, the judge’s
order is not docketed. However, once the third
person signs the deed, it must be registered with the
Register of Deeds.
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(2)

C.

Judgments in summary ejectment cases should not
be docketed because they do not “affect the title to
real property,” but rather possession only.

Special statutes ordering docketing. Clerks must also docket certain other
judgments if they award money or affect title to real property.
1.

Federal judgments. The clerk, upon request, must docket United
States district court judgments rendered in North Carolina. [G. S. §
1-237]
a)

The purpose of docketing federal judgments is to acquire a
lien on the real property of the judgment debtor located in
the county of docketing.

b)

Upon docketing, the judgment becomes a lien and has all
rights, force and effect of a judgment of the superior court of
the county where docketed. The AOC and Attorney
General’s office have interpreted this provision to mean that
the sole purpose of docketing is to establish a lien. The
federal court in which the judgment was entered must issue
any execution to the U.S. marshal. The clerk of superior
court should not issue an execution.

2.

Foreign judgments. G.S. § 1C-1701 et seq. sets out a procedure to
register and docket judgments from other states and an alternative
procedure to docket federal court judgments. These judgments can
be enforced by a writ of execution issued by the clerk to the sheriff.
See section VIII at page 32.15.

3.

Occupational Safety and Health Act (OSHA) orders. The
Commissioner of Labor may file a certified copy of an order
assessing a civil penalty against an employer for an OSHA violation
with the clerk who must enter judgment in accordance with the
order. The judgment must then be docketed and indexed. [G. S. §
95-141]

4.

Employment security orders. The Employment Security Commission
may file a final determination of the amount of contributions owed
by an employer with the clerk, who must docket and index the order.
Once docketed the order has the same force and effect as a judgment
rendered by the superior court. [G.S. § 96-4(o)]

5.

Worker’s compensation awards. The NC Industrial Commission may
file a certified copy of an award or of a Certificate of Accrued
Arrearages with the clerk who must docket and index the award as a
judgment. The principal draws interest at the judgment rate from the
date of docketing and may be enforced in the same manner as a
judgment. [G. S. § 97-87]

6.

Victims’ Rights Act restitution. If defendant is being sentenced for
an offense for which the victim is entitled to restitution under the
Crime Victims’ Rights Act, an order for restitution in excess of $250
shall be docketed and indexed in the same manner as a civil
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judgment. If the order to pay restitution is a condition of probation, it
may not be enforced by civil methods until probation ends. [G. S. §
15A-1340.38]

7.

a)

When restitution is condition of probation, execution may
not issue until the judge at a probation termination or
revocation hearing has made a finding that restitution in a
sum certain remains due and payable; that probation has
been terminated or revoked; and that remaining balance of
restitution may be collected by execution.

b)

Once judge enters order allowing execution on restitution as
part of probation, clerk must enter on judgment docket
amount of restitution that remains due.

c)

Interest accrues on the judgment at the legal rate (8%) from
the date of entry of the order terminating or revoking
probation.

d)

The clerk must notify victim by first-class mail of the
amount of the judgment and that a writ of execution may be
issued.

e)

If restitution is docketed as a civil judgment and payment is
made on the civil judgment, the clerk must also credit the
payment against the restitution order in the criminal case.
Similarly, a payment toward restitution in the criminal case
must be credited against the civil judgment.

Attorney fees judgment for indigent criminal defendants. When a
judge enters an attorney fee judgment against an indigent criminal
defendant who has been given court-appointed counsel, the clerk
must docket and index the judgment as a civil judgment when the
conviction becomes final if the defendant is not ordered, as a
condition of probation, to pay the State for costs of representation or
when the defendant’s probation is revoked or terminated and then
only in the amount still owing. [G. S. § 7A-455(c)]
a)

D.

When judgments must be docketed.
1.

A judgment must be docketed when it is entered, which usually
means when it is filed with the clerk.

2.

A judgment is entered when all three of the following requirements
are met:
a)
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Because an attorney fees judgment is not subject to the
statute of limitations, it can be enforced more than 10 years
after entry. [Rowan County Bd. Of Educ. v. U.S. Gypsum
Co., 332 N.C. 1, 418 S.E.2d 648 (1992) (statutes of
limitation are not applicable to the State when it is pursuing
a governmental purpose).]

It is reduced to writing,
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E.

b)

It is signed by the judge (or magistrate for small claims or
clerk for default judgment), and

c)

It is filed with the clerk. [G. S. § IA-1, Rule 58. See Entry of
Judgment, Civil Procedures, Chapter 33.]

What is required to docket a judgment.
1.

The clerk must index and abstract the judgment.

2.

The docket entry must contain the following information.
a)

Names of the parties;

b)

Address, if known, of each party against whom judgment is
rendered;
(1)

3.

F.

Sometimes, particularly in confession of judgments,
the defendant’s address is not listed. Although the
clerk is not required to determine the address, it will
save problems when trying to execute on the
judgment or determine who is the true judgment
debtor if the clerk makes the plaintiff give the
defendant’s address at the time of filing the
confession of judgment.

c)

Relief granted;

d)

Date, hour, and minute of the entry of judgment (which is
time at which the judgment is file stamped); and

e)

The date, hour, and minute of indexing of the judgment
(automatically done in VCAP).

f)

VCAP also will automatically record the time of abstracting.

The clerk must keep a cross-index of the whole, with dates and file
numbers thereof. [G. S. § 1-233]
a)

Under VCAP the index of the names of all parties exists
when the judgment is entered.

b)

The judgment index must list the names of all of the
judgment debtors. [Hahn v. Mosely, 119 N.C. 73, 25 S.E.
713 (1896); Dewey v. Sugg, 109 N.C. 328, 13 S.E. 923
(1891).]

c)

The judgment index is sufficient if it lists only one of the
judgment creditors. [Hahn v. Mosely, 119 N.C. 73, 25 S.E.
713 (1896).]

d)

Index was improper when it listed wrong name for the only
plaintiff. [Jones v. Currie, 190 N.C. 260, 129 S.E. 605
(1925).]

Consequences of docketing.
1.

Docketing a judgment creates a lien on all of the real property of the
judgment debtors in any county where the judgment is docketed.
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a)

2.

For judgments entered on or after September 1, 2003, the judgment
lien is effective as against third parties from the indexing of the
judgment. [G. S. § 1-234 as amended by S.L. 2003-59]

3.

The lien applies to all property belonging to the judgment debtor at
the time the judgment is docketed and to any property acquired by
the judgment debtor within ten years from the date of entry of the
judgment. [For judgments entered on or before September 1, 2003,
the judgment lien applies to property acquired within 10 years of
rendition of the judgment.]
a)

4.
G.

32.6

The lien does attach to tenancy-by-entirety property if both
husband and wife are judgment debtors. [Johnson v. Leavitt,
188 N.C. 682, 125 S.E. 490 (1924); Martin v. Lewis, 187
N.C. 473, 122 S.E. 180 (1924).] The lien does not attach to
tenancy-by-entirety property if only the husband or only the
wife is the judgment debtor. [Johnson v. Leavitt, 188 N.C.
682, 125 S.E. 490 (1924); Finch v. Cecil, 170 N.C. 72, 86
S.E. 992 (1915).]

If there has been an injunction, restraining order or statute
prohibiting enforcement of the judgment, the period of the
stay of enforcement does not count in determining the
10-year period. [G. S. § 1-234] The statute of limitations is
suspended on property claimed as exempt if the judgment
creditor recorded a copy of the order designating exempt
property in the register of deeds office where the exempt real
property is located. [G.S. § 1C-1604(a1)]

Docketing does not create a lien against personal property.

Clerk’s liability for failure to docket judgment. See Liability of the Clerk,
Introduction, Chapter 13, for tips on how to limit potential liability.
1.

The clerk may be held liable for failure to docket or for
improperly docketing a judgment, including docketing a
judgment when it should not have been docketed.

2.

For the clerk to be held liable the creditor must show some damages.
In other words, the creditor must show that the debtor owned real
property to which the lien would have attached had it been properly
docketed; that by the time the improper docketing was corrected the
debtor had disposed of that property or other liens had been placed
on it; and that the judgment debtor had no other property out of
which to satisfy the judgment. [Darden v. Blount, 126 N.C. 247, 35
S.E. 479 (1900); Shackelford v. Staton, 117 N.C. 73, 23 S.E. 101
(1895); Young v. Connelly, 112 N.C. 646, 17 S.E. 424 (1893).]

3.

The clerk’s liability is continuous from the date the judgment should
have been docketed until the clerk leaves office. [Shackelford v.
Staton, 117 NC. 73, 23 S.E. 101 (1895).]

DOCKETING, CREDITING AND CANCELING JUDGMENTS
H.

Transcript of judgment. [G. S. § 1-234]
1.

Upon the request of the judgment creditor and payment of the
statutory fee, a transcript of the judgment may be sent electronically
from the county in which it was entered and originally docketed to
any other county in North Carolina.

2.

It is a good practice for the clerk to obtain a written request for a
transcript to place in the file to eliminate any dispute about whether
the transcript was sent to the requested county and was transcripted
against the requested party.

3.

How transcripted.

4.

II.

a)

Clerk in the original county electronically sends a transcript
to the county.

b)

The clerk in the receiving county does not have to do
anything. The judgment will automatically appear on the
Judgments Index in the second county and the judgment
becomes a lien against all real property owned by the
judgment debtor in that county.

A writ of execution cannot be issued to the sheriff of a county until
the judgment has been docketed (by transcript) in that county. [G. S.
§ 1-308]

Partial Payments on Judgments [G. S. § 1-239]
A.

To whom payments must be made. The only clerk who can receive payments
on a money judgment is the clerk of the county in which the judgment was
rendered.

B.

The clerk must make sure that no execution is outstanding when the
judgment debtor seeks to make a payment to the clerk because the clerk
has no authority to take a payment when there is an execution in the hands of
the sheriff. [Bynum v. Barefoot, 75 NC. 576 (1876).] If execution is
outstanding, payment must be made to the sheriff.

C.

Form of payments. Payments may be made in cash or by check.

D.

The clerk cannot refuse to accept a partial payment by a judgment debtor or
notice of receipt of partial payment by a judgment creditor. [G.S. § 1-239;
Webb v. McKeel, 144 N.C.App. 381, 551 S.E.2d 440, review denied, 354
N.C. 371, 557 S.E.2d 537 (2001).]

E.

Applying partial payments. The clerk should apply partial payments to
interest and then to principal. [Morley v. Morley, 102 N.C.App. 713, 403
S.E.2d 574 (1991); Am Jur. 2d Interest § 99.] No case indicates when civil
court costs are supposed to be paid, but the practice is to pay court costs first
and then interest and principal. VCAP is set up in this manner. (Two statutes
that set out priority in specific civil actions provide that costs are paid first:
See G. S. §§ 97-10.2 and 108A-57.)
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F.

Clerk’s duties upon receiving partial payment from judgment debtor.
1.

The clerk must give the party making the payment a receipt showing
the date and amount of the payment and identifying the judgment.

2.

The clerk must note the payment on the judgment abstract.
a)

3.

Notice of receipt of partial payment.
a)

4.
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If the payment is made by check and the check is not finally
paid by the drawee bank (e.g. the check is returned for
insufficient funds), the clerk must cancel the notation of
receipt on the judgment docket and return the check to the
party who tendered it. [G. S. § 1-239(a)(2)]
The clerk must give notice of payment within 7 days of
receipt of partial payment to the judgment creditor’s attorney
of record, or if none, to the judgment creditor. The notice is
usually given by mail. [G.S. § 1-239(b)]
(1)

If payment is made in cash, notice must be given
upon receipt of the cash.

(2)

If payment is made by check, notice must be given
when the check is paid by the drawee (payor) bank.
[G. S. § 1-239(a)(3)] Because the clerk will not
know when the drawee bank pays the check, some
clerks set an arbitrary time of 10 days after the check
is deposited in the clerk’s bank account to give the
check time to clear the drawee bank.

b)

The form is NOTICE PAYMENT ON JUDGMENT
(AOC-CV-410).

c)

Some clerks do not give this notice when they receive a
partial payment; they immediately send the payment to the
judgment creditor (or his or her attorney). Although the
statute requires the notice, the risk of liability to the clerk for
not sending the notice is slim. However, if the clerk has
accepted a payment by check, the clerk should allow time for
the check to clear before sending the payment.

Payment to judgment creditor.
a)

The clerk must make the check payable to the judgment
creditor whether the check is given to the attorney of
record or the judgment creditor. The clerk is the agent of
the judgment creditor in receiving payments on a judgment
and there is no authority to make the check out to the
creditor’s attorney or to the creditor and attorney
jointly.

b)

If the judgment creditor’s attorney comes to the office to get
the partial payment, the clerk may give the payment made
payable to the judgment creditor whether or not the notice of
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receipt of payment was sent because the attorney of record
can waive the right to receive notice. [G.S. § 1-239(b)]
(1)
c)

If there is an attorney of record, the clerk may not pay the
judgment creditor directly until at least 7 days after the
notice of receipt of payment was given to the attorney of
record.

d)

If there is no attorney of record or at least 7 days have passed
since notice of payment was given to the attorney of record,
the clerk may pay the check to a judgment creditor who
comes to the clerk’s office.
(1)

III.

If the clerk does not know the attorney, the clerk
should ask for some identification.

If the clerk does not know the party, the clerk should
ask for some identification.

e)

If at least 7 days have passed since notice of payment was
given to the attorney of record or, if none, the judgment
creditor, and neither has come for the payment, the clerk can
mail the payment to the judgment creditor or attorney of
record. The check must be made payable to the judgment
creditor.

f)

If the clerk does not send a notice of partial payment, upon
receipt of a partial payment, the clerk immediately mails a
check, made payable to the judgment creditor, for the partial
payment. (If the clerk has accepted a check for payment, the
clerk should not issue a check to the creditor until the
debtor’s check has cleared.) Some clerks send the check to
the judgment creditor and some to the attorney of record.

Full Payments on Judgments [G.S. § 1-239]
A.

To whom payments must be made. The only clerk who can receive payments
on a money judgment is the clerk of the county in which the judgment was
rendered.

B.

Form of payments. Payments may be made in cash or by check. If a check is
accepted, the clerk should not send notice of payment or issue a check to the
creditor until the debtor’s check clears the bank.

C.

The clerk must make sure that no execution is outstanding when the
judgment debtor seeks to make a payment to the clerk because the clerk
has no authority to take a payment when there is an execution in the hands of
the sheriff. [Bynum v. Barefoot, 75 NC. 576 (1876).]

D.

Clerk’s duties upon receiving full payment from the judgment debtor.
1.

The clerk must give the party making the payment a receipt showing
the date and amount of the payment and identifying the judgment.

2.

The clerk must note the payment on the judgment abstract.
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a)

3.

Notice of receipt of full payment.
a)

4.

32.10

If the payment is made by check and the check is not finally
paid by the drawee bank, the clerk must cancel the notation
of receipt on the judgment docket and return the check to the
party who tendered it. [G. S. § 1-239(a)(2)]
The clerk must give notice of payment within 7 days of
receipt of full payment to the judgment creditor’s attorney of
record, or if none, to the judgment creditor. The notice is
usually given by mail. [G.S. § 1-239(b)]
(1)

If payment is made in cash, notice must be given
upon receipt of the cash.

(2)

If payment is made by check, notice must be given
when the check is paid by the drawee (payor) bank.
[G. S. § 1-239(a)(3)] Because the clerk will not
know when the drawee bank pays the check, some
clerks set an arbitrary time of 10 days after the check
is deposited in the clerk’s bank account to give the
check time to clear the drawee bank.

b)

The notice must include the words “Judgment Paid in Full.”
[G. S. § 1-239(a)(3)]

c)

The form is NOTICE PAYMENT ON JUDGMENT
(AOC-CV-410).

Payment to the judgment creditor.
a)

Whether the check is given to the attorney of record or
the judgment creditor, it must be made payable to the
judgment creditor. The clerk is the agent of the judgment
creditor in receiving payments on a judgment and there is no
authority to make the check out to the creditor’s attorney or
to the creditor and attorney jointly.

b)

If the judgment creditor’s attorney comes to the office to get
the full payment, the clerk may make the payment whether
or not the notice of receipt of payment was sent because the
attorney of record can waive the right to receive notice. [G.S.
§ 1-239(b)]
(1)

If the clerk does not know the attorney, the clerk
should ask for some identification.

(2)

Some clerks ask the attorney of record to fill out
CERTIFICATE OF PAYMENT/SATISFACTION
OF JUDGMENT BY JUDGMENT CREDITOR
(AOC-CV-413). However, even if the form is not
completed the statute provides that if the creditor’s
attorney or judgment creditor does not dispute that
payment is in full when collecting the payments, the
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clerk marks the judgment “Paid and Satisfied In
Full.”
c)

If there is an attorney of record, the clerk may not pay the
judgment creditor directly until at least 7 days after the
notice of receipt of payment was given to the attorney of
record.

d)

If there is no attorney of record or at least 7 days have passed
since notice of payment was given to the attorney of record,
the clerk may give the check to a judgment creditor who
comes to the clerk’s office.

e)

(1)

If the clerk does not know the party, the clerk should
ask for some identification.

(2)

Some clerks ask the judgment creditor to fill out
CERTIFICATE OF PAYMENT/SATISFACTION
OF JUDGMENT BY JUDGMENT CREDITOR
(AOC-CV-413). However, even if the form is not
completed the statute provides that if the creditor’s
attorney or judgment creditor does not dispute that
payment is in full when collecting the payments, the
clerk marks the judgment “Paid and Satisfied In
Full.”

If at least 10 days have passed since notice of payment was
given to the attorney of record or, if none, the judgment
creditor, and neither has come for the payment, the clerk
should mail the payment, made payable to the judgment
creditor, to the judgment creditor or attorney of record and
mark the judgment “Paid And Satisfied In Full.”
(1)

f)

E.

Some clerks also send the CERTIFICATE OF
PAYMENT/SATISFACTION OF JUDGMENT BY
JUDGMENT CREDITOR (AOC-CV-413).

If, at the time the attorney of record or judgment creditor
collects the money or within 10 days after notice of full
payment was given, the judgment creditor or attorney of
record notifies the clerk that the party disputes payment in
full, the clerk must schedule a hearing under G.S. § 1-242.
[See section VII at page 32.14.]

Issues with payment to clerk.
1.

Can the clerk accept payment after judgment is entered but before
the time for appeal has run? Yes. The clerk must accept payment in
this instance.

2.

Can the clerk accept payment from the judgment debtor before the
judgment is entered? No. In some cases the judgment debtor (or
insurance company) wishes to pay the judgment before the judgment
is entered to avoid having a judgment docketed. The only way for the
judgment debtor to avoid having a judgment docketed is for the
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parties to agree to have the action dismissed and have the judge sign
a consent order to that effect. If the parties present a judgment for
money owed to be filed and payment by the judgment debtor at the
same time, G.S. § 1-233 requires the judgment to be docketed.

IV.

Can the clerk accept payment of an arbitration award filed with the
clerk before the time for reducing the award to judgment? There is
no clear answer. Some clerks will take it once the award is filed and
hold the funds until the time for demanding a trial de novo passes.
Others will only take it on the final day for demanding a trial de
novo. Still other clerks will not take payment until the judgment is
entered.

4.

Can the clerk take a payment in a small claims action before
judgment is entered (filed with the clerk)? There is no clear answer.
Some clerks will take the payment upon verification by the
magistrate while others take the position that until judgment is
entered there is no authority to accept payment.

Payments Directly to Judgment Creditor
A.

B.

32.12

3.

A judgment creditor who receives a partial or full payment directly from the
judgment debtor must give notice of the payment to the clerk in the county
where the judgment was rendered. [G. S. § 1-239(c)]
1.

The judgment creditor must give notice within 60 days after receipt
of any payment.

2.

The creditor can notify the clerk by using CERTIFICATE OF
PAYMENT/SATISFACTION OF JUDGMENT BY JUDGMENT
CREDITOR (AOC-CV-413).

If the judgment creditor fails to notify the clerk of a payment, the judgment
debtor may make a written demand to the creditor to file the notice.
1.

The judgment creditor is subject to a $100 civil penalty if the
judgment creditor does not give notice of the payment to the clerk
within 30 days after the written demand by the judgment debtor. The
“clear proceeds” of this penalty must be remitted to the school fund.
[See Friday v. United Dominion Realty Trust, Inc., 155 N.C.App.
671, 575 S.E.2d 532 (2003).]

2.

The judgment creditor also is liable to the judgment debtor for any
loss caused by the failure to file the notice and for attorney fees. (The
judgment debtor may file a single civil action seeking the civil
penalty, actual damages, and attorney fees.)

3.

Example. Judgment debtor pays the judgment creditor the full
amount of the judgment. Four months later, judgment debtor is
getting ready to purchase a house and discovers that the judgment
creditor did not notify the clerk of the payment and mark the
judgment satisfied. On March 2, debtor mails a demand to the
judgment creditor to give notice to the clerk; the creditor responds
that he will give the notice when he gets around to it. Debtor’s
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commitment for a 6½% loan expires April 20, but the closing
scheduled for April 18 must be postponed because creditor has not
cancelled the debt. The judgment creditor finally notifies the clerk on
May 20 and when debtor closes on his house, the interest rate he
must pay is at 7%. Judgment creditor is liable to debtor for the
additional ½ % interest that debtor must pay because of the failure to
give the proper notice and also is liable to the debtor for attorney
fees.
C.
V.

VI.

Upon receipt of the notice of payment, the clerk must promptly enter the
payment on the judgment docket.

Clerk is Liable for Failure to Remit Payment to Creditor
A.

The clerk’s duty is to pay the money received under a judgment to the party
entitled to the money.

B.

The clerk is liable to the person to whom the payment is due.

C.

The clerk is the agent of the judgment creditor not judgment debtor.
[Kendrick v. Cain, 272 NC. 719, 159 S.E.2d 33 (1968).]

D.

Payment by the judgment debtor to the clerk discharges the debtor’s
obligation even though the clerk did not pay the creditor. [Dalton v.
Strickland, 208 N.C. 27, 179 S.E. 20 (1935).]

E.

There is no duty on the judgment debtor making a payment to require the
clerk to make an entry of the payment on the judgment docket. [Dalton v.
Strickland, 208 N.C. 27, 179 S.E. 20 (1935).]

Canceling Judgments
A.

If the attorney of record or the judgment creditor comes to the office to
receive payment in full and receives the money, the clerk cancels the
judgment. See section III.D.4 at page 32.10. The best practice is for the clerk
to have the individual appearing to fill out and sign the CERTIFICATE OF
PAYMENT (AOC-CV-413).

B.

If the attorney of record or judgment creditor has received payment in full
directly from the judgment debtor and sends the clerk a Certificate of
Payment (AOC-CV-413), or some similar document, properly executed
indicating payment in full, the clerk cancels the judgment.

C.

If neither the attorney of record nor judgment creditor appears at the
office to receive the monies within 10 days after the notice of payment was
mailed or notifies the clerk that the amount is disputed, the clerk must cancel
the judgment. (The clerk mails the check, payable to the judgment creditor,
to the creditor’s last known address or to the attorney’s address.) Some clerks
also send a copy of the Certificate of Payment for the attorney or creditor to
complete and return although that is not required since the statute provides
that the clerk must mark the judgment “Paid and Satisfied In Full” after the
10-day period.
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D.

VII.

32.14

Bankruptcy. It is the duty of the clerk to file the certificate of discharge and
enter a notation of the certificate on the judgment abstract if a bankruptcy
court furnishes a written statement or certificate to the clerk that a judgment
debtor has been discharged and the statement or certificate indicates that the
plaintiff or judgment creditor in whose favor judgments are docketed against
the judgment debtor has received due notice and that the judgments have
been discharged. [G. S. § 1-245]
1.

This provision applies to judgments docketed in the county at the
time the certificate is received by the clerk.

2.

The form from the bankruptcy court is called a certificate of
discharge, order of discharge, or notice of discharge.

3.

Usually the notices the clerk receives do not list specific cases, but
rather is a general discharge of debts listed in the bankruptcy
petition. In that case, the clerk cannot enter a notation on the
judgment docket because the clerk is not given notice of the specific
judgments to be discharged in bankruptcy. The burden is on the
debtor to bring to the clerk sufficient information for the clerk to be
satisfied that specific judgments have been discharged. If the notice
does not list specific judgments, file it as a Registration.

4.

If a judgment has been discharged in bankruptcy and a certificate
filed under this statute, the judgment is no longer a lien on the
property of the discharged debtor. [In re Clowney, 19 B.R. 349
(Bankr. M.D.N.C. 1982) (would not create lien on property acquired
by judgment debtor after discharge).]

Hearing Before Clerk to Determine Payments [G.S. § 1-242]
A.

The clerk, upon request, must hold a hearing to determine if payment was
made and not credited or if the judgment was reversed or modified on appeal
and not noted on judgment docket.

B.

This procedure is most likely to be used by judgment debtors who have paid
the creditor directly; creditor did not inform the clerk to credit the payment;
and creditor cannot be made to give notice to the clerk under G.S. § 1-239
because the creditor cannot be found or because the creditor is a corporation
that is no longer in existence.

C.

Filing motion and notice.
1.

Any interested person may file a motion in the cause seeking a
hearing.

2.

Motion must be made upon affidavit.

3.

Notice must be given to all interested persons.
a)

Interested persons would include all judgment debtors on the
same judgment.

b)

Other judgment creditors usually would not be interested
persons.
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c)

D.

VIII.

Notice to parties is given as provided by G. S. § 1A-l, Rule
5. If there is an interested person who is not a party, notice to
an interested person who is not a party should be given as
provided by Rule 4.

Hearing.
1.

Hearing can be by affidavit, oral testimony, deposition, or any other
competent evidence.

2.

The party seeking to show the payment or the reversal or
modification on appeal must prove the payment, reversal, or
modification by the preponderance of the evidence.

3.

Clerk determines whether payment was made that should have been
credited or judgment on appeal should have been docketed.

4.

Clerk marks judgment docket as indicated by the clerk’s ruling.

5.

A party may appeal the clerk’s decision. The statute specifically
provides that appeals are under G.S. § 1-301.1. The appeal lies to the
trial court in which the underlying judgment was entered.

Registering Foreign Judgments From Other States or U.S. Courts
A.

The Uniform Enforcement of Foreign Judgments Act—G. S. §§ 1C-1701 to
–1708―sets out a procedure to register judgments from states other than
North Carolina or from the federal courts in North Carolina.

B.

Once registered the judgments may be enforced in North Carolina as if they
were entered in North Carolina. See section VIII.G at page 32.16 for
enforcement.

C.

Definition of foreign judgment. “Foreign judgment” means judgment or
order of a court of the United States or a court of any other state that is
entitled to full faith and credit.
1.

“Foreign judgment” does not include a child support order, a child
custody order or a domestic violence protective order.

2.

Nor does it apply to judgments from other countries.

D.

Federal judgments may be registered under this provision or under the
provisions of G. S. § 1-237 at section I.C.l at page 32.3. The difference is that
if docketed under G. S. § 1-237, the federal court must enforce the judgment,
but if registered under G. S. § 1C-1704, the clerk in the county in which the
foreign judgment is docketed issues the execution.

E.

Registering a foreign judgment under this statute is not the exclusive way to
enforce a judgment from another state. The old method of bringing a lawsuit
in North Carolina on the out-of-state judgment still exists although the
Chapter 1C procedure is easier. See section X at page 32.18.

F.

Procedure for registering a foreign judgment.
1.

Judgment creditor must file
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2.

G.

a)

copy of foreign judgment with the clerk in any county in
which judgment debtor resides or owns real or personal
property; and

b)

an affidavit that
states that the foreign judgment is final

(2)

states that it is unsatisfied in whole or in part, and

(3)

sets forth the amount remaining unpaid on the
judgment.

Judgment must be authenticated in accordance with an act of
Congress or a NC statute.
a)

A certified copy or exemplified copy of the judgment
satisfies the requirement of authentication.

b)

See G.S. § 1A-1, Rule 44, which states how a record is
authenticated under N.C. law.

3.

At the time of filing the foreign judgment, the judgment creditor is
required to pay the fees and costs that would be collected if the
judgment creditor were filing a civil action for the amount still owed
in the appropriate trial division.

4.

Upon receiving the copy of the judgment and affidavit that complies
with the statute, the clerk must docket and index the judgment. If the
judgment and affidavit are not in proper form, the clerk should file
them but not docket or index them as a judgment. Some clerks return
a copy of the judgment and affidavit to the sender indicating that it
was not docketed or abstracted as a judgment because it was not
properly completed. If a properly completed new or amended
judgment and affidavit are filed, the clerk should file them in the
same case file and docket and abstract the judgment.

5.

Interest rate on registered judgment. Although no North Carolina
case has yet ruled on the rate of post-judgment interest that a
judgment registered under the UEFJA should draw, the judgment
should draw interest on the principal at the North Carolina legal rate
of interest [G.S. § 24-1] [See Speros Constr. Co. v. Musselwhite, 103
N.C.App. 510, 405 S.E.2d 785 (1991) (legal rate applies to actions to
“renew” judgment).]

Procedure for enforcing a registered foreign judgment.
1.

The clerk cannot issue an execution on the judgment until the
expiration of 30 days after proper service of the notice of the
registration on the judgment debtor, not 30 days after the
registration itself. See section VIII.G.2 at page 32.17 for service of
the notice.
a)
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(1)

Practice tip. Put a note on the judgment abstract or in the file
when docketing the judgment that it cannot be enforced until
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30 days after service or if a motion for relief has been filed,
until resolution of the motion.
2.

Upon filing the judgment and affidavit, the judgment creditor must
serve a notice on the judgment debtor.
a)

3.

H.

IX.

The notice must
(1)

set forth the name and address of the judgment
creditor or the judgment creditor’s attorney;

(2)

name the NC clerk’s office in which the judgment is
filed; and

(3)

state that the judgment has been filed in that office,
that the judgment debtor has 30 days from the date
of receipt of the notice to seek relief from
enforcement of the judgment, and that if the
judgment is not satisfied and no relief is sought
within that 30-day period, the judgment will be
enforced in the same manner as any NC judgment.

b)

The judgment creditor must attach a file-stamped copy of the
foreign judgment and affidavit to the notice.

c)

The notice must be served under G. S. § 1A-1, Rule 4(j) and
proof of service must be made as provided for that Rule.

If no motion for relief is filed within 30 days, the judgment creditor
may request and the clerk must issue a writ of execution. However,
the judgment debtor may file a motion for relief after the 30-day
period if no writ of execution has issued. [Security Credit Leasing,
Inc. v. DJ’s of Salisbury, Inc., 140 N.C.App. 521, 537 S.E.2d 227
(2000).] If the judgment debtor files a motion for relief after the
30-day period but before an execution is issued, the clerk should not
issue an execution while the motion is pending.

Judgment debtor may seek relief from a foreign judgment.
1.

Upon receiving notice of the filing of the foreign judgment, the
judgment debtor may file a motion for relief from or a defense to the
judgment.

2.

The judgment creditor then must move for enforcement of the
judgment and has the burden of proving that the judgment is entitled
to full faith and credit.

3.

The hearing is before a judge of the trial division in which the action
would have been tried.

4.

The clerk follows the judge’s order.

Judgments From Other Countries
A.

The North Carolina Uniform Foreign-Country Money Judgments
Recognition Act (NCUFMJRA)—G.S. §§ 1C-1850 to -1859—sets out a
procedure for recognizing judgments of a ”foreign country.” This statute took
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effect October 1, 2009 and replaces the previous Foreign Money Judgments
Recognition Act.
1.

B.

C.

X.

a)

the United States,

b)

a state, district, commonwealth, territory or insular
possession of the U.S., or

c)

any other government with regard to which the decision in
North Carolina as to whether to recognize a judgment of that
government’s courts is initially subject to determination
under the Full Faith and Credit Clause of the U.S.
Constitution.

2.

A “foreign country judgment” is a judgment of a court of a foreign
country.

3.

Except as listed in 4 below, the statute applies to foreign-country
judgments to the extent that the judgment grants or denies the
recovery of a sum of money and is final and enforceable under the
law of the country where rendered.

4.

Statute does not apply to foreign-country judgment to the extent that
it is a judgment for taxes, a fine or other penalty, or a judgment for
alimony, support, or maintenance in matrimonial or family matters.

Procedure.
1.

The party seeking to have the judgment recognized must file a civil
action in a North Carolina court.

2.

The judge decides whether the foreign judgment should be
recognized.

3.

If the judge finds that the foreign-country judgment is entitled to
recognition, then to the extent that the judgment grants or denies
recovery of a sum of money, the foreign judgment is conclusive and
is enforceable in the same manner and to the same extent as a
judgment rendered in this State. Therefore, if it is for the recovery of
a sum of money, the clerk must docket the judgment, and, upon
request, issue a notice of rights (if required) and an execution.

Interest rate on recognized foreign-country judgment. Although no North
Carolina case has yet ruled on what rate of post-judgment interest is awarded
under a judgment recognized under the NCUFMJRA, the judgment should
draw interest on the principal at the North Carolina legal rate of interest.
[G.S. § 24-1] [See Speros Constr. Co. v. Musselwhite, 103 N.C.App. 510,
405 S.E.2d 785 (1991) (legal rate applies to actions to “renew” judgment).]

Lawsuit on Judgment (referred to as Renewing Judgments)
A.

General.
1.
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A “foreign country” is a government other than

A judgment lien expires ten years after entered. After that period no
writ of execution may be issued to enforce the judgment. [For
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judgments entered before September 1, 2003, the lien expires ten
years after the judgment is rendered.]
a)

2.

For an exception, see G.S. § 1C-1604(a1), which suspends
the statute of limitations on property claimed as exempt if
the judgment creditor recorded a copy of the order
designating exempt property in the register of deeds office
where the exempt real property is located.

An action on a prior judgment may be brought only one time
(whether the action is on a prior North Carolina judgment or a
judgment from another state or a federal court), which gives the
judgment an additional 10-year period for collection. [G. S. §
1-47(1)]

B.

Although people frequently refer to “renewing judgments,” in fact, a new
lawsuit is brought on the prior judgment and a new judgment entered. An
action on a prior judgment is an independent action separate and distinct
from the original suit in which the prior judgment was entered. [Teele v.
Kerr, 261 N.C. 148, 134 S.E.2d 126 (1964); NCNB v. Robinson, 80 N.C.App.
154, 341 S.E.2d 364 (1986).]

C.

How to “renew” judgment. A judgment may be “renewed” by plaintiff filing
a new civil lawsuit on the original judgment.

D.

When to “renew” judgment. The complaint on a judgment must be filed
within 10 years from the date of entry of the original judgment. [G.S. § 1-47]
1.

E.

The trial on the action to “renew” the judgment does not have to be
held within the 10-year period.

Procedure for action on a prior judgment.
1.

Creditor files a lawsuit for money owed based on the prior judgment.
a)

The prior judgment can be from a North Carolina court, the
court of another state, or a federal court. [G.S. § 1-47(1)]

b)

Judgment creditor either attaches a certified copy of the
judgment or offers it at trial.

2.

The cause of action is the earlier judgment, not the underlying
contract or tort.

3.

At trial judgment creditor proves

4.

a)

that there is an unpaid judgment, and

b)

the amount owed on the earlier judgment.

Post judgment interest on the second judgment runs only on the
principal amount of the original judgment, not on the accrued
interest. [NCNB v. Robinson, 80 N.C.App. 154, 341 S.E.2d 364
(1986).] Therefore, the court on the second judgment must separate
the principal and interest from the first judgment. [City of Charlotte
v. Noles, 143 N.C.App. 181, 544 S.E.2d 585 (2001); Robinson.]
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5.

Any rate of interest in the original contract is not applicable to the
action on the judgment (“renewing the judgment”) because in the
original lawsuit the judgment merged with the debt and the contract
ceased to exist. Therefore in the lawsuit on the judgment, the North
Carolina legal rate of interest [G.S. § 24-1] applies to post-judgment
interest. [See Speros Constr. Co. v. Musselwhite, 103 N.C.App. 510,
405 S.E.2d 785 (1991); NCNB v. Robinson, 80 N.C.App. 154, 341
S.E.2d 364 (1986).]

6.

Default judgment can be entered in these cases in district and
superior court. If the amount in controversy is within the magistrate’s
jurisdiction, the case may be filed as a small claim.

7.

The new judgment is docketed and becomes a lien on the real
property of the defendant in the county where docketed. The lien of
the new judgment does not relate back to the docketing of the first
judgment. The lien from the prior judgment is extinguished at the
end of 10 years.

8.

Example. On March 25, 1999, judgment is entered against Samuel
Jones in favor of William Bennett for $4,000 for breach of contract.
Mr. Jones made no payments on the judgment. Several other
judgments are entered against Mr. Jones after Mr. Bennett’s
judgment. On March 20, 2009, Mr. Bennett files a lawsuit against
Mr. Jones on the 1999 judgment. At trial, Mr. Bennett submits an
affidavit from the clerk indicating that judgment was entered on
March 25, 1999, for $4,000 and that the current amount owed is
$7,200 ($4,000 principal and $3,200 interest). Judgment is entered
on September 30, 2009, for $7,360 (because by that time another
$160 interest had accrued). Mr. Bennett discovers that Mr. Jones
purchased a house in 2006 (he paid cash from an inheritance). The
house has a fair market value of $85,000 and the amount owed on
the judgments entered against Mr. Jones between the time of
docketing of Mr. Bennett’s first judgment and the renewed judgment
is $105,000. Mr. Bennett’s judgment for $7,360 is junior to the
earlier judgments by other creditors and does not relate back to
March 25, 1999.
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ENTRY OF JUDGMENT: RULE 58
I.

Introduction
A.

Purposes of Rule 58. The purposes of the requirements of Rule 58 are to
make the time of entry of judgment easily identifiable and to give fair notice
to all parties that judgment has been entered. [Durling v. King, 146 N.C.App.
483, 554 S.E.2d 1 (2001).]

B.

When a judgment is entered is important because:

March 2009

1.

A judgment is not enforceable between the parties until it is entered.
[West v. Marko, 130 N.C.App. 751, 504 S.E.2d 571 (1998).]

2.

An order may not be appealed until it is entered. [Mastin v. Griffith,
133 N.C.App. 345, 515 S.E.2d 494 (1999); see also Collins v. St.
George Physical Therapy, 141 N.C.App. 82, 539 S.E.2d 356 (2000)
(court of appeals without authority to entertain appeal of issue that
lacks entry of judgment) and Worsham v. Richbourg’s Sales and
Rentals, Inc., 124 N.C.App. 782, 478 S.E.2d 649 (1996) (entry of
judgment is the event that vests court of appeals with jurisdiction).]

3.

Entry starts the clock running for the filing of a notice of appeal and
certain post-trial motions.
a)

Appeal from a judgment in a civil action or a special
proceeding must be taken within 30 days after its entry.
[N.C.R.App. P. 3(c)]

b)

A motion for judgment notwithstanding the verdict must be
filed not later than 10 days after entry of judgment. [G.S. §
1A-1, Rule 50(b)(1)]

c)

A motion for a new trial must be served not later than 10
days after entry of judgment. [G.S. § 1A-1, Rule 59(b)]

d)

Appeal from a judgment in a small claims action before a
magistrate must be taken within 10 days after its entry. [G.S.
§ 7A-228(a)]

4.

Entry can start interest running on the judgment. [See State v.
Coronel, 145 N.C.App. 237, 550 S.E.2d 561 (2001), review denied,
355 N.C. 217, 560 S.E.2d 144 (2002) (judgment of forfeiture of bail
bond was not "entered" until it was filed with clerk, for purposes of
determining the interest owed by the sureties, though the order had
been signed by the trial court 12 days before).]

5.

A person can be held in contempt of an order only if the order has
been entered. [See Onslow County v. Moore, 129 N.C.App. 376, 499
S.E.2d 780, review denied, 349 N.C. 361, 525 S.E.2d 453 (1998) (an
order not filed with the clerk was not entered or in force so a person
could not be held in contempt of it).]
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C.

Rule 58 is also applicable to orders.
1.

2.

D.

II.

a)

A judgment is the court’s final determination of the rights
and obligations of the parties in a case. [BLACK'S LAW
DICTIONARY 846 (7th ed. 1999)]

b)

An order is a written direction or command delivered by a
court or judge. [BLACK'S LAW DICTIONARY 1123 (7th ed.
1999)]

c)

For the clerk’s purposes, it does not matter whether the
document entered is a judgment or an order.

While neither Rule 58 nor any other statutory section addresses entry
of an order, Rule 58 applies to orders so that an order is entered
when the requirements of Rule 58 are satisfied. [West v. Marko, 130
N.C.App. 751, 504 S.E.2d 571 (1998); Abels v. Renfro Corp., 126
N.C.App. 800, 486 S.E.2d 735, review denied, 347 N.C. 263, 493
S.E.2d 450 (1997).]

Background.
1.

Rule 58 previously set out three procedures for the entry of
judgments, the applicable procedure depending on the type of
judgment involved and whether the judgment was rendered in open
court.

2.

Rule 58 was amended by 1993 N.C.Sess.Laws ch. 594, § 1,
applicable to all judgments entered on or after October 1, 1994.

3.

After the amendment, judgments in open court are no longer
considered final judgments. [Buckingham v. Buckingham, 134
N.C.App. 82, 516 S.E.2d 869, review denied, 351 N.C. 100, 540
S.E.2d 353 (1999).]

Statutory Provisions
A.

When a judgment is entered.
1.

33.2

Difference between a judgment and an order.

A judgment is entered when it is reduced to writing, signed by the
judge, and filed with the clerk of court. [G.S. § 1A-1, Rule 58]
a)

This provision is subject to Rule 54, which deals with
judgments on multiple claims or involving multiple parties.

b)

Rule 54(b) allows a judgment to be entered against fewer
than all of the parties.

2.

Judgment is entered when the three requirements stated in the first
sentence of Rule 58 are met. [State v. Coronel, 145 N.C.App. 237,
550 S.E.2d 561 (2001), review denied, 355 N.C. 217, 560 S.E.2d 144
(2002).]

3.

Announcement of a judgment is not entry of judgment. [In re
Pittman, 151 N.C.App. 112, 564 S.E.2d 899 (2002) (announcement
of judgment in open court is the mere rendering of judgment, not the
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entry of judgment); West v. Marko, 130 N.C.App. 751, 504 S.E.2d
571 (1998) (the oral rendition of an order in open court does not
constitute entry of that order).]
B.

Service of the judgment in district and superior court cases.
1.

C.

D.

The party designated by the judge or, if the judge does not otherwise
designate, the party who prepares the judgment, must serve a copy of
the judgment upon all other parties within 3 days after the judgment
is entered.
a)

Service and proof of service must be in accordance with
Rule 5.

b)

If service is by mail, 3 days shall be added to the time
periods prescribed by Rule 50(b), Rule 52(b), and Rule 59.

c)

All time periods within which a party may further act
pursuant to Rule 50(b), Rule 52(b), or Rule 59 shall be tolled
for the duration of any period of noncompliance with this
service requirement, provided however that no time period
under Rule 50(b), Rule 52(b), or Rule 59 shall be tolled
longer than 90 days from the date the judgment is entered.
[G.S. § 1A-1, Rule 58]

2.

Under Rule 58, the moving party is allowed a total of 13 days from
the date that the judgment is entered to serve by mail a motion for a
new trial, rather than the 10-day period provided in Rule 59(b). [Stem
v. Richardson, 350 N.C. 76, 511 S.E.2d 1(1999).]

3.

Under Rule 58, the procedures for serving all parties with a copy of
the judgment after its entry are separate and distinct from the criteria
that govern entry of judgment, and the method of service of copies of
the judgment is not a statutory criteria for entry of judgment.
[Durling v. King, 146 N.C.App. 483, 554 S.E.2d 1 (2001) (plaintiff’s
use of a fax to provide defendant with a copy of the judgment did not
render judgment void).]

Consent for entry out of term, session, county and district.
1.

Subject to the provisions of Rule 7(b)(4), consent for the signing and
entry of a judgment out of term, session, county and district shall be
deemed to have been given unless an express objection to such
action was made on the record before the end of the term or session
at which the matter was heard. [G.S. § 1A-1, Rule 58]

2.

However, an order cannot be signed by a judge after the judge is no
longer an elected official. [In re Pittman, 151 N.C.App. 112, 564
S.E.2d 899 (2002) (adjudication order void when it was signed and
entered after judge had been defeated and no longer held seat).]

Entry of judgments by a magistrate.
1.

Judgments announced and signed in open court at the conclusion of
a trial are considered to be served on the parties, and copies need not
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be sent to any party even if a party was not present at trial. [G.S. §
1A-1, Rule 58]
2.

3.

4.
III.

a)

Service must be in accordance with Rule 5.

b)

If service is by mail, 3 days shall be added to the time
periods prescribed by G.S. § 7A-228.

Appeal.
a)

If the magistrate does not announce and sign the judgment in
open court at the conclusion of the trial or mail copies to
parties upon entry of judgment, the time for appeal is tolled
(stopped) for the duration of any period of noncompliance,
but the time period cannot be tolled for longer than 90 days
from the date the judgment is entered. [G.S. § 1A-1, Rule
58]

b)

Example 1: Case is heard on June 15; judgment is not
announced and signed in open court; judgment is filed with
clerk on June 18; magistrate mails copies to the parties on
July 15. Parties have through July 28 (13 days after
judgment mailed) to appeal.

c)

Example 2: Case is heard on June 15; judgment is not
announced and signed in open court; judgment is filed with
clerk on June 18; magistrate never mails copies of the
judgment to the parties. Parties have through September 16
(90 days after judgment entered) to appeal.

For more on entry and appeal of judgments entered by a magistrate,
see Handling Small Claims, Civil Procedure, Chapter 42.

Consent Judgments or Orders
A.

If a consent agreement is presented to the court by parties who express their
consent, is approved by the court and filed with the clerk of court, the
agreement is a final judgment pursuant to Rule 58. [Buckingham v.
Buckingham, 134 N.C.App. 82, 516 S.E.2d 869, review denied, 351 N.C.
100, 540 S.E.2d 353 (1999).]

B.

Use of MEMORANDUM OF JUDGMENT/ORDER (AOC-CV-220).
1.

33.4

Any judgment not announced and signed in open court at the
conclusion of a trial must be served by the magistrate on all parties in
accordance with Rule 58, within 3 days after the judgment is entered,
whether or not the parties were present at trial.

Occasionally the clerk may want to use AOC-CV-220 when the clerk
is acting as a judge. For example, the clerk may use AOC-CV-220 in
an action to remove a personal representative when the PR is to be
removed immediately or when conditions imposed on the PR’s
service are to be immediately enforceable.
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2.

AOC-CV-220 can be used to memorialize what a judge has ordered
in a case until a final judgment is entered. It is most often used in this
manner in domestic cases.

3.

When AOC-CV-220 is used, the parties and the trial court have an
affirmative obligation to be aware of and comply with all the
provisions contained in the forms. [Tevepaugh v. Tevepaugh, 135
N.C.App. 489, 521 S.E.2d 117 (1999).]
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General Provisions
A.

B.

Introduction.
1.

Attachment is an extraordinary remedy because it is an order to the
sheriff to seize and hold defendant’s property before any judgment is
entered against the defendant. [Knight v. Hatfield, 129 N.C. 191, 39
S.E. 807 (1901).] (See section I.B below for nature of attachment.)

2.

An order of attachment can only be issued in certain limited
circumstances. If the allegation is based on defrauding creditors, the
affidavit must include facts substantiating the grounds for
attachment. (See section II.B at page 34.3 and section III.A.3.c at
page 34.5 for grounds for attachment.)

3.

A clerk should use great caution in deciding whether to issue an
order of attachment, and should make sure that sufficient
grounds exist. The clerk’s act in deciding whether to issue an order
of attachment is a judicial act.

4.

If the clerk decides to issue an order of attachment, the clerk must set
a bond that the plaintiff must make to protect the defendant from loss
while his or her property is taken and held by the sheriff. The clerk’s
act in setting the bond is ministerial, and therefore the clerk may
be held liable for failing to set an adequate bond. (See section
III.B at page 34.7 for requirements of bond.)

5.

The procedure for attachment is complicated and includes provisions
for defendant or third party intervenors to put up a bond to keep the
property pending the lawsuit, methods for defendant to seek to have
the attachment dissolved or to have the amount of the bond
increased, and a procedure for notice and a hearing for third parties
who have property belonging to or owe money to the defendant
(called garnishment). (See sections VI, VII, and VIII beginning at
page 34.14.)

Nature of attachment.
1.
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The purpose of attachment is as a preliminary execution—to order
the sheriff to seize a sufficient amount of defendant’s property to
satisfy the amount claimed by the plaintiff in the complaint and to
hold the property seized pending the outcome of the lawsuit so that if
plaintiff wins a judgment, the property will be available to be sold to
satisfy the judgment. The order is to seize any of the defendant’s
property and is not an order to seize only property related to the
principal action.
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2.

Attachment is a proceeding ancillary to a pending principal action.
[G.S. § 1-440.1; Ditmore v. Goins, 128 N.C. 325, 39 S.E. 61 (1901).]
a)

A principal action must be commenced before the clerk can
issue an order of attachment.
(1)

34.2

Principal action is commenced by the filing of a
complaint or by the clerk’s issuing an order
extending time to file a complaint and a summons.
[G.S. § 1A-1, Rule 3]

b)

An order of attachment may be issued before the summons
in the principal action is served. [G.S. § 1-440.7]

c)

Frequently, the order of attachment is sought at the same
time the complaint is filed.

3.

Property reached. All of defendant’s real or personal property in
North Carolina that is subject to levy under an execution or which
can be reached through a supplemental proceeding is subject to being
attached. [G.S. § 1-440.4]

4.

Attachment is a prejudgment remedy and not a post judgment
remedy.
a)

The clerk may not issue an order of attachment after
judgment is rendered in the principal action. [G.S. § 1440.6(b)]

b)

Exception: G.S. § 1A-1, Rule 70 provides that if a judgment
directs a party to convey land, to deliver a deed, or to
perform any specific act and the party does not comply, the
clerk issues a writ of attachment or sequestration against the
property of the disobedient party to compel obedience to the
judgment, upon motion of the other party. Practically, this
remedy is never used because the judge can transfer title to
the property. However, were it to be used, the attachment is
for the purpose of forcing the party to perform, rather than to
make the property available should a judgment be awarded.
The sheriff would hold the property seized until the
noncomplying party performs the act required by the
judgment and then the property would be returned to the
noncomplying party.

5.

Attachment statutes must be strictly construed; the plaintiff must
substantially comply with all of the statute’s provisions. [Bethell v.
Lee, 200 N.C. 755, 158 S.E. 493 (1931); Carson v. Woodrow, 160
N.C. 143, 75 S.E. 996 (1912).] The statute is constitutional.
[Connolly v. Sharpe, 49 N.C.App. 152, 270 S.E.2d 564 (1980);
Hutchinson v. Bank of N.C., 392 F. Supp. 888 (M.D.N.C. 1975).]

6.

Before issuing any order of attachment, the clerk may want to
caution the attorney for the plaintiff about the severe effects of
attachment and the potential for liability to the client for any false
allegations.
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II.

7.

The clerk is a judicial officer, not a mere administrative functionary,
when issuing an order of attachment. [Northside Properties, Inc. v.
Ko-Ko Mart, Inc., 28 N.C.App. 532, 222 S.E.2d 267, review denied,
289 N.C. 615, 223 S.E.2d 392 (1976).] However, setting the bond
in an attachment is a ministerial, not judicial, act.

8.

The clerk has authority to fix necessary procedural details when the
statute fails to make definite provision as to such procedure. [G.S. §
1-440.9]

C.

Authority to issue order of attachment. [G.S. § 1-440.5] The clerk of court in
which the action has been, or is being, filed or a judge of the appropriate trial
division may issue an order of attachment.

D.

Attachment is not permitted in small claims action. [G.S. § 7A-231]

Grounds for Attachment
A.

B.

Types of action in which attachment allowed. [G.S. § 1-440.2] Attachment is
allowed only in an action the purpose of which, in whole or in part, is to
secure:
1.

A money judgment.

2.

Alimony or post-separation support.

3.

Child support.

Grounds for attachment. [G.S. § 1-440.3] The clerk may enter an order of
attachment when it is made to appear by affidavit that defendant is one of the
following:
1.

A resident who, with intent to defraud his or her creditors or to avoid
service of summons,
a)

has departed or is about to depart the state; or

b)

keeps himself or herself concealed.
(1)

2.

3.

Court found defendant was concealing himself to
avoid service when summons and complaint sent
certified mail were returned and regular mail was not
returned; one returned certified letter had
defendant’s return address on the top left corner; and
address to which letters were sent was defendant’s
post office box where he received his business mail.
[Jimenez v. Brown, 131 N.C.App. 818, 509 S.E.2d
241 (1998).]

A person or domestic corporation which, with intent to defraud
creditors,
a)

has removed or is about to remove property from N.C.; or

b)

has assigned, disposed of, or secreted, or is about to assign,
dispose of, or secrete property.

A nonresident.
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III.

Residence (actual place of abode) not domicile (permanent
abode to which, when absent, one intends to return) controls
for purpose of attachment. [Vinson Realty Co. v. Honig, 88
N.C.App. 113, 362 S.E.2d 602 (1987) (defendant who was
citizen of Holland but lived in North Carolina was not
subject to attachment on ground of nonresidence).]

b)

A defendant who is absent from the state for an indefinite
period of time, with no intention of returning within a period
reasonably definite, is a nonresident for purposes of
attachment. [Brann v. Hanes, 194 N.C. 571, 140 S.E. 292
(1927) (defendant who was domiciled in NC but resided in
NY for period of time before attachment was subject to
attachment on ground of nonresidence).]

4.

A domestic corporation, whose president, vice president, secretary or
treasurer cannot be found in the state after due diligence.

5.

A foreign corporation.

Procedure to Secure Order of Attachment
A.
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a)

Affidavit or verified complaint. [G.S. § 1-440.11]
1.

The plaintiff or the plaintiff’s agent or attorney initiates a request by
filing an affidavit or verified complaint with the clerk in the county
where the lawsuit has been or is being commenced.

2.

The form is AFFIDAVIT IN ATTACHMENT PROCEEDING
(AOC-CV-300).

3.

The affidavit or verified complaint must include:
a)

A statement that plaintiff has commenced or is about to
begin (concurrently with the filing of a complaint or motion
to extend time) an action to secure a judgment for money
and the amount sought in the complaint.

b)

The nature of the action.
(1)

The affidavit must show the specific nature of the
cause of action so the clerk may determine whether a
cause of action exists. [Bacon v. Johnson, 110 N.C.
114, 14 S.E. 508 (1892).]

(2)

The clerk may not issue an order if the affidavit fails
to show a cause of action, for example, shows a
contract that could not be enforced because of the
statute of frauds. [Knight v. Hatfield, 129 N.C. 191,
39 S.E. 807 (1901) (judge dissolved attachment
because complaint and affidavits of both parties
indicated that the oral contract on which the action
for breach of contract was based was unenforceable
because it violated the statute of frauds).]
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(3)

c)

If the action is for breach of contract, the affidavit
must allege that plaintiff is entitled to recover the
amount for which the judgment is sought over and
above all counterclaims known to the plaintiff.

The ground or grounds for attachment. (See section II.B at
page 34.3 for list of allowable grounds.
(1)

If the attachment is sought on the grounds that the
defendant is a nonresident, a foreign corporation, or
domestic corporation whose officers cannot be found
in the state after due diligence, the statute indicates
that a statement of the grounds on which it is
brought is sufficient. [Branch v. Frank, 81 N.C. 180
(1879) (affidavit stating that “defendants are
nonresidents of this state” was sufficient).] However,
federal cases dealing with due process requirements
for prejudgment remedies have stressed the need for
the affidavit to include specific allegations and
supporting facts to ensure against arbitrary
procedure. [Mitchell v. W.T. Grant Co., 416 U.S.
600 (1974); Hutchinson v. Bank of N.C., 392 F.
Supp. 888 (M.D.N.C. 1975).] Therefore, the safer
practice is to require an affidavit indicating steps
taken to determine that defendant is a nonresident,
foreign corporation, or domestic corporation whose
officer cannot be found.

(2)

If the attachment is sought on grounds that the
defendant has done, or is about to do, an act with
intent to defraud creditors (in other words, is a
resident avoiding service or leaving the state, or
removing property from the state, or secretly
disposing of property), in addition to alleging the
ground, the affidavit must allege the facts and
circumstances to support the allegation. The most
critical part of an affidavit on grounds alleging
intent to defraud creditors is that it must state the
specific facts and circumstances, not mere
conclusions, supporting the ground on which the
attachment is sought.
(a)

Omission of underlying facts is fatal to
the attachment. [First National Bank v.
Tarboro Cotton Factory, 179 N.C. 203, 102
S.E. 195 (1920); Connolly v. Sharpe, 49
N.C.App. 152, 270 S.E.2d 564 (1980).]

(b)

An affidavit that defendants “are now or
about to sell, transfer, hide, encumber or
otherwise dispose of assets of the above
referenced corporation” is not sufficient
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because it is unsupported by facts. [Nelson
v. Hayes, 116 N.C.App. 632, 448 S.E.2d
848, review denied, 338 N.C. 519, 452
S.E.2d 814 (1994).]

4.

Affidavit made on information and belief
must give the sources of information and
recite positive facts reasonably supporting
the belief.

(d)

Plaintiff’s mere suspicion that defendants
committed an unrelated fraudulent act will
not support issuance of an order of
attachment to prevent another anticipated
fraudulent act. In malicious prosecution
lawsuit, affidavit that: “Defendants, Betty
and Charles Sharpe, are believed to have
destroyed a house belonging to them in
Alexander County, by fire, one week after
obtaining a $5,000 increase in insurance
coverage on that property” was no more
than a rumor with no evidence to support it.
[Connolly v. Sharpe, 49 N.C.App. 152, 270
S.E.2d 564 (1980).]

(e)

Affidavit alleging “Defendant is about to
assign, dispose of its property with intent to
defraud plaintiff” is insufficient because it
does not set forth the grounds upon which
the belief is based. [First Nat’l Bank v.
Tarboro Cotton Factory, 179 N.C. 203, 102
S.E. 195 (1920).]

(f)

Fact that a resident debtor has written, or is
about to write, checks to pay a portion of his
indebtedness, and at the same time refuses to
pay other creditors, does not constitute
secreting or disposing of property with
intent to defraud creditors. [Stephens
Howard Co. v. Baer, 203 N.C. 355, 166 S.E.
77 (1932).]

The clerk, in his or her discretion, may allow an affidavit for
attachment to be amended any time before judgment in principal
action. [G.S. § 1-440.11(c)]
a)

Amendment of an insufficient affidavit relates back to the
beginning of the attachment proceeding.
(1)
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(c)

No rights based on the irregularity can be acquired
by a third party by a subsequent attachment’s
intervening between the original affidavit and the
amendment. [G.S. § 1-440.11(d)]
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b)

B.

The clerk may allow an amendment even though the
affidavit was wholly insufficient at beginning. [G.S. § 1440.11(c); Thrush v. Thrush, 246 N.C. 114, 97 S.E.2d 472
(1957).]

Bond. [G.S. § 1-440.10]
1.

If the clerk decides to issue an order of attachment, the plaintiff must
furnish a bond before the clerk issues the order.

2.

The bond is located on the backside of AFFIDAVIT IN
ATTACHMENT PROCEEDING (AOC-CV-300).

3.

A clerk who issues an order of attachment must set the amount of the
bond.

4.

Failure to set an adequate amount of the bond may subject the
clerk to liability because setting the bond is not a judicial act, but
rather a ministerial one for which the clerk does not have
judicial immunity.

5.

Considerations in determining the amount of the bond.
a)

The bond must be set at an amount necessary to afford
reasonable protection to defendant for the property to be
taken. Thus, the clerk must consider all the potential harm to
the defendant for the taking of his or her property during the
period before judgment is entered.

b)

The minimum amount of the bond is $200. In most cases
the minimum will be an insufficient amount.

c)

The bond should be set high enough to protect the defendant
fully against loss of property seized, costs of the action,
including storage of property, and any damages.

d)

The clerk should not set the bond based solely on the amount
of money sought in the complaint, but should consider the
kinds and value of property that is likely to be seized by
the sheriff under the order of attachment and the effects of
deprivation of the property on the defendant. For
example, lost profits; seizing a business bank account
that has the funds to make a payroll; or seizing
equipment of a restaurant that will put the restaurant
out of business.

e)

When real property may be seized, the clerk should inquire
as to the circumstances regarding the property. For example,
whether the property is scheduled for sale or the defendant
has applied for a loan with the intention of using the property
as collateral.

f)

Example 1: Plaintiff files an action for money owed seeking
$100,000 for assault by the defendant. He seeks an order of
attachment alleging in the affidavit that the defendant has or
is in the process of assigning his personal property to avoid
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the claim. The plaintiff indicates that one week ago the
defendant transferred title to his 2001 Lexus to his 30-year
old son and he believes the defendant is about to transfer his
stocks to this son. The stock certificates, which are held by a
local stockbroker, have a fair market value of $250,000 and
are the only assets that can be seized under the order now
that the car has been transferred. The plaintiff asks that you
issue an order of attachment. In setting the bond, the clerk
should consider that the plaintiff is seeking a $100,000
judgment and that the sheriff will probably be able to seize
assets valued at $100,000 to hold until judgment. In seizing
the stock certificates, the defendant will lose the right to sell
those assets or use them as collateral or for any other
purpose until final judgment.
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g)

Example 2: Assuming the same facts as Example 1, but
rather than stock certificates, the defendant owns a tract of
land worth $250,000 that plaintiff indicates defendant is
about to transfer to his son. In setting the bond, the clerk
should consider that the plaintiff is seeking a $100,000
judgment and that the sheriff will levy on real property
worth $250,000. Since the property levied on is real
property, the defendant will be able to use the property until
final judgment but loses the ability to sell the property or
give it as collateral for a loan. But the amount of bond might
be entirely different if the defendant were scheduled to close
on the sale of the property in the next few days.

h)

Example 3: Plaintiff files an action for money owed seeking
$100,000 for assault by the defendant and seeks an order of
attachment indicating that the ground for attachment is that
the defendant lives in New York and therefore is a
nonresident. The plaintiff is not aware of any property that
the defendant owns in North Carolina but asks that you issue
an order of attachment. In setting the bond, the clerk should
consider that although the plaintiff is seeking a $100,000
judgment, the sheriff will probably not be able to seize any
property under the order of attachment, and therefore this
might be a case where the $200 minimum is adequate.
However, usually a plaintiff does not seek attachment unless
he or she knows of some property in North Carolina that the
sheriff can reach.

6.

A defendant who believes the plaintiff’s bond is too low may object
to the bond, and the clerk may require an increase if he or she
determines that an increase is necessary to provide adequate
protection to the defendant. See section VI.D at page 34.19.

7.

The bond must be signed by the plaintiff and at least one surety.
[G.S. § 1-440.8]
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8.

a)

The surety may be a surety company licensed to do business
in North Carolina or one or more individual sureties.

b)

When the plaintiff is a corporation, the clerk should make
sure a proper person signs the bond; i.e., an officer of the
corporation or a person specifically authorized to sign bonds
on behalf of the corporation. The person signing the bond on
behalf of the corporation is not always the person who
signed the attachment affidavit.

c)

If individual sureties are used, the clerk may require more
than one surety.

C.

Although the clerk can allow individual sureties, the
better practice is to require a corporate surety or
cash bond. Because of potential liability some
clerks refuse to accept individual sureties. If an
individual surety is used, the clerk should try to get
the promise backed by an assignment of a certificate
of deposit or some other security.

(2)

Each individual surety must execute an affidavit that
he or she is a resident of North Carolina and is worth
the amount specified in the bond exclusive of
property exempt from execution and over and above
all his liabilities. [G.S. § 1-440.8] The surety would
be able to claim the full statutory exemptions under
G.S. Chapter 1C in an action on the bond.

The condition of the bond is that the plaintiff pay all costs that may
be awarded to defendant and all damages that defendant may sustain
by reason of the attachment if the order is dissolved, dismissed, or
set aside by the trial court, or if plaintiff fails to obtain judgment
against defendant. [G.S. § 1-440.10(2)]
a)

9.

(1)

If a cash bond is taken, the plaintiff must also sign a
written bond with this condition on it so conditions for
forfeiture exist.

The clerk must approve the bond only if he or she determines that the
amount of the bond is sufficient and that the surety can pay if called
upon.

Issuance of order. [G.S. § 1-440.12]
1.

If the clerk finds to his or her satisfaction that the allegations in the
affidavit are true and the clerk approves the bond posted by plaintiff,
the clerk must issue an order of attachment.

2.

The clerk must look at the allegations in the affidavit to make sure
that they are adequate. The questions for the clerk are: What factual
allegations in the affidavit does the clerk find to be true, and are
those allegations sufficient to support an order of attachment?
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3.

If the attachment is sought because debtor is leaving the state,
keeping himself or herself concealed, disposing of or concealing
property, or moving property out of the state, the plaintiff must
allege sufficient facts to show that the act is being done with the
intent to defraud creditors or to avoid service of process. See section
III.A.3.c at page 34.5.

4.

The form is ORDER OF ATTACHMENT (AOC-CV-301).

5.

The order shall:
a)

Show the venue, the court in which action has been, or is
being, commenced and the title of action.

b)

State that an affidavit has been filed, that a bond has been
executed and that it has been made to appear to the
satisfaction of the court that the allegations of the plaintiff’s
affidavit are true.

c)

Run in the name of the State of North Carolina and be
directed to the sheriff of a designated county.

d)

Direct the sheriff to attach and safely keep all of the property
of the defendant within the sheriff’s county that is subject to
attachment or so much as is necessary to satisfy the
plaintiff’s demand (the amount sought in the complaint),
together with costs and expenses.
(1)

6.

7.

34.10

In most instances plaintiff has already identified
which of defendant’s property he or she wishes to
have the sheriff seize. However, the clerk should not
list specific property in the order. The plaintiff may
communicate directly with the sheriff about specific
property the plaintiff wishes to have seized.

e)

Show the date of issuance.

f)

Direct that the order be returned to the clerk in the county in
which the action is pending.

The clerk may issue the attachment order at the time the summons is
issued or any time thereafter until judgment in the principal action.
a)

Generally, an attachment is sought at the same time as the
complaint in principal action is filed. Both the order of
attachment and summons in principal action are issued at the
same time.

b)

An order of attachment may not be issued after judgment in
the principal action. After judgment only a writ of execution
may issue. [G.S. § 1-440.6(b)]

At the request of the plaintiff, the clerk may issue separate orders of
attachment to sheriffs of several different counties in which
defendant may have property. [G.S. § 1-440.13]
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8.

At the same time an order is issued, upon request of the plaintiff, the
clerk must issue a summons to a garnishee. [G.S. § 1-440.22] See
section VIII at page 34.21 for a discussion of garnishment.

9.

An order of attachment is valid for 10 days from issuance. [G.S. § 1440.16.]

10.

IV.

a)

If the sheriff is unable to levy on property within 10 days
from issuance, the sheriff must return the order to the clerk.

b)

Levy on property more than 10 days after issuance of the
order is invalid. [Robinson v. Robinson, 10 N.C.App. 463,
179 S.E.2d 144 (1971).]

The clerk may issue alias and pluries attachment orders after the
original order is returned with no property found or, if in the opinion
of the plaintiff, insufficient property was seized under earlier order.
[G.S. § 1-440.13(b)] This is not the same as an alias and pluries
summons because it can be issued any time after the return of the
previous order of attachment without any effect on the action.

Sheriff’s Duties Under Order
A.

Sheriff must levy on a sufficient amount of defendant’s property to satisfy
the attachment order.

B.

All of defendant’s property subject to levy under execution or that can be
reached through supplemental proceedings is subject to levy under
attachment including:
1.

Real property.

2.

Tangible personal property in hands of defendant.

3.

Goods stored in warehouse.

4.

Stock in a corporation.

5.

Tangible personal property belonging to the defendant but in a third
party’s possession.

6.

Intangible personal property, such as debts owed to the defendant.

C.

Unlike a writ of execution, the sheriff is not required to levy upon personal
property before real property under an order of attachment.

D.

The sheriff serves an order on defendant by levying on property; he or she
does not have to serve a copy of the order of attachment on the defendant.
1.

E.

However, the sheriff must serve a summons to garnishee by
delivering to the garnishee a copy of the order of attachment,
summons to garnishee and notice of levy. [G.S. § 1-440.25]

The sheriff levies on real property by listing the property on the return of the
order of attachment.
1.

Does not have to go upon land.
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2.

V.

Description is sufficient if it will distinguish and identify the land.
[Grier v. Rhyne, 67 N.C. 338 (1872).]

F.

The sheriff levies on personal property by seizing it and placing it in his or
her control.

G.

After levying on property, the sheriff shall promptly make a written return to
the clerk showing all property on which levied. [G.S. § 1-440.16]

H.

The sheriff must store and keep safe the property on which the sheriff levied
until judgment in the principal action. [G.S. § 1-440.35]
1.

The sheriff may require the plaintiff to advance the amount required
to care for property. If the plaintiff refuses to advance the amount
required after the order of attachment has been issued, the sheriff
may seek a hearing before the clerk to dissolve the attachment.

2.

Expense in caring for property is taxed as costs in the principal
action.

3.

The sheriff may not allow the plaintiff to use personal property
attached pending trial in the principal action. [Saliba v. Mother M.
Agnes, 193 N.C. 251, 136 S.E. 706 (1927).]

4.

Under certain circumstances, the sheriff may sell the property before
judgment in the principal action. See section V.D at page 34.13.

Clerk’s Responsibilities When Property Levied On By Sheriff
A.

Real property. [G.S. § 1-440.33]
1.

When an order of attachment is issued, the plaintiff may file a notice
of issuance of the order with the clerk in the county in which the
defendant may own real property (which may include the county in
which the order of attachment was issued).
a)

34.12

Upon receipt of notice of issuance of order, the clerk must
promptly docket the notice as an order of attachment and
index it.

2.

When the sheriff returns an order of attachment that indicates levy on
real property, the clerk must promptly clock in the return, note the
levy on the judgment docket, and index it if no notice of issuance of
order had been filed and indexed earlier. If abstracted, the note on
the judgment docket should indicate: “Levy on real property
(describe property or state as described in (name of county) case file
#…..).”

3.

The sheriff also sends a certification of levy (usually a copy of the
attachment levy) to the clerk in the county where the land on which
levied is located if different from county from which attachment
issued. A clerk receiving the certificate must docket and index it.

4.

The lien on the real property relates back to the time of placing the
notice of issuance of an order on the judgment docket or, if no notice
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was docketed, the lien attaches at the time the clerk indexes the
sheriff’s levy on the real property.
B.

C.

D.

Personal property.
1.

When the sheriff’s return indicates personal property has been levied
on, the clerk files the return in the case file. The notice of the levy is
not indexed or abstracted.

2.

The lien attaches upon levy.

If two or more orders of attachment are served simultaneously, the liens
attach simultaneously. [G.S. § 1-440.33(e)]
1.

If real property, the lien attaches as provided in section V.A.4 at page
34.12.

2.

If personal property is sold after judgment and the funds are not
sufficient to fully pay all of the judgments, the funds are prorated
according to amount of indebtedness of the defendant to each of the
creditors.

Order to sell property before judgment in the principal action. [G.S. § 1440.44]
1.

In certain circumstances, the sheriff may request that the clerk
authorize the sale of the property seized before judgment in the
principal action.

2.

The clerk may order the sale if the property seized
a)

Is perishable;

b)

Will materially deteriorate in value pending litigation; or

c)

Will likely cost more than one fifth of its value to keep
pending final determination of the action.

3.

Because the clerk may not order a sale if defendant was discharged
from attachment by posting a bond within 10 days after seizure, the
clerk cannot issue an order based on property that will deteriorate in
value or that will cost more than one fifth of the value to store sooner
than 10 days after seizure. However, the clerk can issue an order to
sell perishable property sooner than 10 days after seizure.

4.

The clerk sets procedural details of the sale. In the proper
circumstances, the clerk may look at the statutes on Judicial Sales
and Execution Sales for some guidance. See Articles 29A and 29B in
Chapter 1 of the General Statutes.

5.

The proceeds of the sale are held by the sheriff until judgment in the
principal action.

6.

Under authority to fix procedural rules, the clerk may stop sale and
order new sale. [North State Savings & Loan Corp. v. Carter
Development Co., 80 N.C.App. 422, 350 S.E.2d 374 (1986), review
denied, 319 N.C. 405, 354 S.E.2d 716 (1987).]
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VI.

Discharge, Dissolution or Modification of Order of Attachment
A.

Defendant posts bond. The defendant may have the attachment discharged by
giving a bond for property attached. [G.S. § 1-440.39]
1.

The clerk should be careful when taking this bond. The bond must be
a written bond in a certain amount. Because the condition is that the
surety will pay any judgment entered against the defendant, a
corporate surety is very unlikely to sign this bond. Usually the bond
will have to be a cash bond.

2.

The defendant must request discharge by motion before the clerk (or
judge).
Although the statute is silent regarding whether the motion
can be heard ex parte, it should be heard without notice
because the defendant has the absolute right to post the bond.

b)

Giving a bond to discharge the attachment constitutes a
general appearance and waives requirement for service of
summons in principal action. [G.S. § 1-440.39; Mitchell v.
Elizabeth River Lumber Co., 169 N.C. 397, 86 S.E. 343
(1915).]

3.

The form is DEFENDANT’S MOTION TO DISCHARGE
ATTACHMENT (AOC-CV-902M).

4.

The clerk requires a bond of the lesser of double the value of the
judgment prayed for by plaintiff or double the value of the property
attached.

5.

6.
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a)

a)

To determine the bond, the clerk first must determine the
value of the property attached. Parties may submit affidavits
as to value of property.

b)

If the value of the property attached is less than the amount
sued for, the clerk sets the bond at double the value of the
property attached.

c)

If the property attached is worth the same or more than the
amount sued for, the clerk should set the bond at double the
amount sought in the complaint.

The condition of bond is:
a)

If for double the amount of the judgment prayed for, that
defendant will pay to plaintiff the amount of judgment
rendered and costs.

b)

If for double the value of property seized, that defendant will
pay to plaintiff the amount equal to the value of property if
judgment is rendered against defendant.

If a cash bond is taken, the defendant must also sign a written
bond with this condition on it so conditions for forfeiture exist.
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7.

Upon receiving the required bond, the clerk issues an order
discharging the attachment.
a)

The clerk should order the defendant to serve a copy of the
order on the plaintiff by a method authorized under Rule 5.

b)

The clerk when appropriate should note that the attachment
has been canceled and when appropriate note on the
judgment abstract that the defendant posted a bond
discharging the attachment.

c)

If the sheriff of another county levied on real property, the
clerk should send a copy of the order of discharge to the
clerk of the other county thereby notifying that clerk that the
attachment is cancelled because the defendant posted a bond
discharging the attachment.
(1)

d)

The clerk should also direct the defendant to take a certified
copy of the order of discharge to the sheriff of any county
where property was levied on under the order of attachment.
(1)

8.

If the sheriff had levied on real property, the clerk in
the county where the property is located should
indicate on the judgment docket where the levy was
recorded that “attachment discharged; defendant
posted bond.”

Upon receipt of the order, the sheriff returns all
personal property seized to defendant.

The plaintiff may except to the surety on the defendant’s bond. [G.S.
§ 1-440.42(b)]
a)

Exception to the surety may be filed at any time before
judgment in the principal action.

b)

The statute requires that the justification procedure under the
arrest and bail statute [G.S. § 1-422] be followed in
excepting to surety.

c)

(1)

Within 10 days after plaintiff files exception to
defendant’s bond, the clerk notifies the surety and
defendant of the time and place for them to appear
for justification.

(2)

The clerk must set the time for justification between
5 and 10 days after the notice served.

(3)

The notice can be given to defendant or defendant’s
attorney by mail.

The clerk examines each surety under oath as to whether the
surety is a resident and freeholder (owns real property)
within the State and is worth the amount specified in the
bond exclusive of exempt property. [G.S. § 1-423]
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(1)

The justification is found on side two of
DEFENDANT’S MOTION TO DISCHARGE
ATTACHMENT (AOC-CV-902M).

(2)

An individual surety is entitled to the full statutory
exemptions.

d)

The examination must be reduced to writing and signed by
each surety if required by the plaintiff. [G.S. § 1-424]

e)

If the clerk finds the surety sufficient, the bond stands.

f)

If the clerk finds the surety insufficient, the clerk must order
the defendant to give a new bond with a new surety.
(1)

9.

10.

B.

34.16

If defendant does not post a new bond, the clerk
issues a new order of attachment for sheriff to reseize property released on giving of previous bond.

Plaintiff may move to require defendant to increase the amount of
the bond. [G.S. § 1-440.40(a)]
a)

The clerk may increase the bond if necessary to provide
adequate protection to the plaintiff.

b)

Although the statute does not specify, the motion to
determine whether to increase the bond should not be heard
ex parte. The plaintiff must serve a copy of the motion on the
defendant under Rule 5 service.

c)

If the clerk orders an increase, the clerk in the order setting
the new amount of the bond should also set the specific
period of time by which the increased bond must be posted.

d)

If a new bond is not given within the time set, the clerk must
issue an order of attachment for sheriff to reseize the
property released on defendant’s posting the previous bond.

The filing of a bond does not bar the defendant from challenging the
validity of the order of attachment. [Armstrong v. Aetna Insurance
Co., 249 N.C. 352, 106 S.E.2d 515 (1959).] But it does stop a
defendant from challenging any procedural defects in the process.
[Main Street Shops, Inc., v. Esquire Collections, Ltd., 115 N.C.App.
510, 445 S.E.2d 420 (1994).]

Defendant moves to dissolve order of attachment. [G.S. § 1-440.36]
1.

The defendant may move to dissolve the order of attachment at any
time before judgment in the principal action.

2.

Although the statute does not specify, the motion to determine
whether to increase the bond should not be heard ex parte. The
plaintiff must serve a copy of the motion on the defendant under
Rule 5.

3.

Examples of reasons for dissolving order of attachment are:
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4.

a)

Failure to get personal service of the summons within 30
days after issuance of order of attachment (when an order of
attachment is issued before the summons is served in the
principal action); failure to begin service by publication
within 31 days after issuance of the order of attachment; or
failure to complete service by publication as required by
Rule 4(j)(9)c. [G.S. § 1-440.7; Accident Indemnity Insurance
Co. v. Johnson, 261 N.C. 778, 136 S.E.2d 95 (1964).]
(Although Rule 4 was amended in 2002 to allow 60 days for
service of a summons, G.S. § 1-440.7 was not amended.)

b)

The sheriff levied on property more than 10 days after
issuance of the order. [Robinson v. Robinson, 10 N.C.App.
463, 179 S.E.2d 144 (1971).]
If the attachment is dissolved because of failure to
serve in time, the plaintiff can request the clerk to
issue another (alias and pluries) order of attachment.

(2)

The clerk need not require a new affidavit if the
grounds alleged in the original affidavit are still
relevant.

c)

Defendant filed bankruptcy petition before attachment.
[Ward v. Hargett, 151 N.C. 365, 66 S.E. 340 (1909).]

d)

It is apparent on the face of the affidavit that plaintiff cannot
recover in the action. [Knight v. Hatfield, 129 N.C. 191, 39
S.E. 807 (1901) (complaint indicated contract for sale of
land was not in writing and therefore in violation of statute
of frauds).]

e)

The attachment is based on the ground of fraud and the
affidavit does not give sufficient facts on which to conclude
fraud. [Connolly v. Sharpe, 49 N.C.App. 152, 270 S.E.2d
564 (1980).]

f)

If defenses relate to issues in the principal case, such as lack
of personal jurisdiction, the judge must hear the matter and
decide whether to dissolve the attachment when ruling on the
motion to dismiss for lack of jurisdiction.

When the defect alleged as grounds for dissolution appears on the
face of the record, no issues of fact arise and the clerk may determine
on the record whether to dissolve the attachment.
a)

5.

(1)

Clerk to find facts on which ruling made. [Connolly v.
Sharpe, 49 N.C.App. 152, 270 S.E.2d 564 (1980).]

When the defect does not appear on the face of the record and no
jury trial is demanded before the hearing, the clerk may determine,
based upon affidavits filed, whether to dissolve the attachment.
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a)

6.

When the defect does not appear on face of record and a party
demands a jury trial, the issues are determined by a judge, not clerk,
at the same time as principal action unless a judge, on motion of
party, for good cause shown, orders an earlier or separate trial. [G.S.
§ 1-440.36(c)]

7.

Appeal from order dissolving an attachment is to a judge of district
or superior court having jurisdiction of the principal action.
a)

8.

The clerk may require the plaintiff to execute an additional
bond if necessary to protect defendant.

9.

If the attachment is finally dissolved, the clerk should note that the
attachment has been canceled and note on the judgment abstract that
the attachment was dissolved.

10.

If the sheriff of another county levied on real property, the clerk
should send a copy of the order of dissolution to the clerk of the
other county thereby notifying that clerk that the attachment is
cancelled because the attachment was dissolved.
a)

11.

If the sheriff had levied on real property, the clerk in the
county where the property is located should indicate on the
judgment docket where the levy was recorded that
“attachment dissolved.”

The clerk should also direct the defendant to take a certified copy of
the order of discharge to the sheriff of any county where property
was levied on under the order of attachment.
a)

Upon receipt of the order, the sheriff returns all personal
property seized to defendant.

Defendant moves to modify original order of attachment. [G.S. § 1-440.37]
1.
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Appeal is de novo. [G.S. § 1-301.1; Hiscox v. Shea, 8
N.C.App. 90, 173 S.E.2d 591 (1970).]

If the plaintiff appeals an order of dissolution, the order is stayed
until the appeal is disposed of, which means the attachment stands
until the appeal resolves it. [G.S. § 1-440.38]
a)

C.

Clerk to find facts on which ruling made. [G.S. § 1440.36(c); Connolly v. Sharpe, 49 N.C.App. 152, 270 S.E.2d
564 (1980).]

Defendant may move for order to modify original order of
attachment.
a)

The motion may be heard on affidavits.

b)

Although the statute does not specify, the motion to
determine whether to increase the bond should not be heard
ex parte. The plaintiff must serve a copy of the motion on the
defendant under Rule 5.
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2.

Examples of reasons for modification are defendant needs the
property seized to operate his business and wishes to substitute other
property for the property seized or defendant argues that sheriff
seized too much property and wants some of it released.

3.

A clerk who modifies the attachment must make provisions about
bonds as necessary to protect rights of the parties.

4.

If the plaintiff appeals an order modifying the attachment order, the
modification order is stayed until the appeal is resolved. [G.S. § 1440.38]
a)

D.

E.

F.

If necessary to protect the defendant, the clerk may order the
plaintiff to post an additional bond to indemnify the
defendant against losses suffered because of continuation of
the lien pending appeal.

Defendant moves to increase amount of plaintiff’s bond. [G.S. § 1-440.40(a)]
1.

Upon motion by the defendant, the clerk may increase the amount of
the bond if necessary to provide adequate protection to defendant.

2.

Although the statute does not specify, the motion to determine
whether to increase the bond should not be heard ex parte. The
plaintiff must serve a copy of the motion on the defendant under
Rule 5.

3.

The motion may be made any time before judgment in the principal
action.

4.

The plaintiff cannot request a jury trial on this motion. [Palmer v.
M.R.S. Development Corp., 9 N.C.App. 668, 177 S.E.2d 328 (1970).]

5.

The clerk is not required to make findings of fact. [Collins v. Talley,
135 N.C.App. 758, 522 S.E.2d 794 (1998).]

Defendant excepts to surety on plaintiff’s bond. [G.S. § 1-440.40(b)]
1.

May except at time before judgment in the principal action.

2.

Follow same justification process under arrest and bail statutes as set
out in section VI.A.8 at page 34.15 for excepting to defendant’s
bond.

Plaintiff moves to dissolve or set aside the order of attachment.
1.

The statute does not set out a procedure for plaintiff to set aside the
order of attachment, but plaintiffs sometimes file this motion. The
clerk must set the procedural details under the authority given by
G.S. § 1-440.9.

2.

Although the statute does not specify, the motion to determine
whether to increase the bond should not be heard ex parte. The
plaintiff must serve a copy of the motion on the defendant under
Rule 5.

3.

If the order of attachment is dissolved, the issue is what happens with
the bond.
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4.

VII.

a)

The defendant must either file a motion in the cause or bring
an independent action to determine the damages. [Godwin v.
Vinson, 254 N.C. 582, 119 S.E.2d 616 (1961); Whitaker v.
Wade, 229 N.C. 327, 49 S.E.2d 627 (1948).]

b)

Because the determination of damages is a civil controversy,
a motion in the cause to determine the damages should be set
before a judge in the division in which the principal action is
pending or was filed.

c)

If all parties (including the surety) consent in writing to entry
of an order disposing of the bond, the clerk, under the
authority to enter consent judgments, could enter the
judgment.

d)

If the plaintiff posted a cash bond, the clerk should hold
the money until the damages have been determined.

Property Claimed by Intervening Third Party [G.S. § 1-440.43]
A.

Third person who claims the property or an interest in the property that has
been attached may apply to the clerk to have the order dissolved or modified
or the bond increased, on the same conditions and methods available to
defendant discussed above.

B.

A third party claiming that property belongs to him or her may intervene and
secure the property by filing an affidavit of his or her right to possession of
the property.

C.

Procedure for intervention is that set out for claim and delivery. [G.S. §§ 1482 to -484]
1.
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The statute provides that if the order of attachment is for any reason
set aside, all bonds shall be delivered to the defendant. [G.S. § 1440.45] But the statute seems to assume that there is a written surety
bond that is delivered to the defendant, who then initiates a
proceeding to determine damages under a bond.

The third party intervenor files a written bond of double the value of
the property with the sheriff.
a)

The bond is for the delivery of the property to the party
entitled to it and for costs and damages awarded and payable
to the plaintiff and defendant.

b)

The bond must be executed by one or more sureties.
(1)

The claim and delivery statute, like the attachment
statute, authorizes the clerk to take individual
sureties. However, as indicated earlier, most clerks
require corporate sureties in attachments.

(2)

Sureties must sign an affidavit that they each are
worth double the value of the property. This statute
prohibits “splitting” the bond. [G.S. § 1-482]
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c)
2.

The sheriff serves a copy of affidavit and bond on plaintiff and
defendant.

3.

Determination of who is rightfully entitled to the property is decided
in the main action.

4.

When a third party files a bond, the sheriff delivers property to the
third party unless the plaintiff executes another bond similar to that
made by third party.
a)

VIII.

Third party may intervene without giving a bond if the third
party does not ask for possession pending trial.

Plaintiff’s bond should be same as original bond except that
it should promise to return property to the person entitled to
it with payment of any damages.

D.

Motion to intervene must be made upon timely application. [Loman Garrett,
Inc. v. Timco Mechanical, Inc., 93 N.C.App. 500, 378 S.E.2d 194 (1989)
(bank’s motion to intervene was not timely when bank had notice of
proceeding from the time complaint was filed but waited to file motion to
intervene until hearing for summary judgment on the underlying action).]

E.

A third person claimant is not compelled to intervene; any judgment between
plaintiff and defendant would not affect the third person. [McIntosh, NORTH
CAROLINA PRACTICE AND PROCEDURE West Publishing Co., St. Paul, Minn.
§ 2128.]

Garnishment [G.S. § 1-440.21]
A.

Garnishment under an attachment is an entirely separate procedure from
garnishment for child support set out in G.S. § 110-136.

B.

Garnishment is the procedure used in an attachment to reach tangible
personal property owned by defendant but in a third party’s (garnishee’s)
hands or intangible personal property or indebtedness which the third party
owes to the defendant.
1.

Bank accounts are debts owed by bank (the debtor) to the depositor
(the creditor) and are subject to garnishment. [Merchants Bank v.
Weaver, 213 N.C. 767, 197 S.E. 551 (1938).]

2.

Criminal defendant’s cash appearance bond in hands of clerk is
subject to garnishment but liability for garnishment is limited to the
residual money to be returned to defendant upon compliance with
appearance bond. Clerk would be liable for returning the bond to
defendant when defendant has fully satisfied conditions of the bond
if notice of levy has been served on the clerk. [White v. Ordille, 229
N.C. 490, 50 S.E.2d 499 (1948).]

C.

Garnishment is a proceeding ancillary to attachment and may be used only
when an order for attachment is issued.

D.

In addition to order of attachment, upon request of the plaintiff, the clerk
must issue a summons to garnishee.
34.21
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E.

F.

1.

The form is SUMMONS TO GARNISHEE AND NOTICE OF
LEVY (AOC-CV-302).

2.

The clerk must also make an additional copy of the order of
attachment and the sheriff must serve a copy of the order of
attachment along with the summons to garnishee and notice of levy
on each garnishee.

The garnishee must file an answer with the clerk within 20 days after being
served with the summons.
1.

The answer must be verified.

2.

The answer must indicate whether the garnishee is indebted to
defendant or had any property of defendant at the time of service of
the summons or at any time between service and the date of the
answer; and whether the garnishee knows of anyone else indebted to
defendant or holding the defendant’s property. [G.S. § 1-440.23]

Garnishee fails to answer. If the garnishee fails to file a verified answer after
being properly summoned, the clerk enters a conditional judgment for
plaintiff against garnishee for the full amount plaintiff sought from defendant
together with an amount sufficient to cover plaintiff’s costs. [G.S. § 1440.27]
1.

The clerk must issue notice to the garnishee to appear not later than
10 days after service of the notice and show cause why the
conditional judgment should not be made final.
a)

2.

If the garnishee fails to appear and file a verified answer after notice
from the clerk or if notice cannot be served because the garnishee
cannot be found within the county (original summons to garnishee
must have been served), the clerk makes the conditional judgment
final.

3.

The clerk dockets the judgment against the garnishee.

4.

Upon request of the plaintiff, the clerk issues notice of rights, if
appropriate, and a special writ of execution.
a)

G.

34.22

Appearance is by filing a verified answer.

Property seized to be held until judgment in principal action.
[G.S. § 1-440.32]
(1)

A special execution should be issued since sheriff is
ordered to seize and hold the property, but not to
sell it. Do not use AOC-CV-400.

(2)

The clerk may permit garnishee to hold property
until judgment in principal action if garnishee puts
up bond in same manner on same conditions as
defendant’s bond. (See section VI.A at page 34.14
for discussion of defendant’s bond.)

Garnishee admits indebtedness to defendant.
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1.

H.

If garnishee admits in the answer that he or she was indebted to
defendant at time of service of garnishment process or at some date
thereafter, the clerk enters judgment for plaintiff against garnishee
for the smaller of:
a)

Amount garnishee admits he or she owes to defendant (or
has owed at any time from the date of service until answer);
or

b)

Full amount for which the plaintiff prayed judgment against
defendant, together with plaintiff’s costs.

2.

The garnishee may assert any right of set off or defense that the
garnishee may have against the defendant in the principal action.
[Cannon-Torrence Co. v. Marlott, 163 N.C. 549, 79 S.E. 1109
(1913).]

3.

Garnishee who pays defendant after being served with a summons is
liable to the plaintiff for that amount. [Newberry v. Meadows
Fertilizer Co., 203 N.C. 330, 166 S.E. 79 (1932).]

4.

If the debt owed is wages accrued within 60 days of service of the
summons to garnishee, the wages are exempt from seizure under
garnishment. [G.S. § 1-362; Goodwin v. Claytor, 137 NC. 224, 49
S.E. 173 (1904); Harris v. Hinson, 87 N.C.App. 148, 360 S.E.2d 118
(1987).] Based on debtor’s affidavit or other evidence, the clerk must
find that the debt levied upon is wages needed for the support of the
debtor’s family.

5.

The garnishee may appeal a judgment only on the grounds that the
garnishee is not indebted to the defendant. [Baker v. Belvin, 122 N.C.
190, 30 S.E. 337 (1898).]

Garnishee admits possession of defendant’s property. [G.S. § 1-440.28]
1.

If the garnishee admits that he or she has possession of personal
property that belongs to the defendant and the garnishee does not
claim a lien or other interest in the property, the clerk must enter
judgment against the garnishee requiring the garnishee to deliver the
property to the sheriff.

2.

Upon request of the plaintiff, when the garnishee fails to deliver the
property to the sheriff, the clerk may issue a writ of possession of
personal property.

3.

If the sheriff is unable to seize the property, the clerk schedules a
hearing as provided under section VIII.I at page 34.24.

4.

The garnishee may assert any right of set off or defense that the
garnishee may have against the defendant in the principal action.
a)

Example. Sheriff serves an order of attachment, summons to
garnishee and notice of levy on Bank of America for
potential judgment of $12,000 against its depositor, James
Jefferson, who is the defendant. James Jefferson also has a
loan from Bank of America for $8,000, which is in default.
34.23
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Bank can withhold $8,000 from Jefferson’s account as a set
off for money due to it.
5.

I.

If the garnishee asserts a lien or other valid interest in defendant’s
property in the garnishee’s possession that was acquired before the
summons was served on garnishee, the clerk may not require the
garnishee to surrender property. [G.S. § 1-440.28(g)]
a)

Such property may only be sold subject to garnishee’s lien or
interest.

b)

The clerk may issue an order to garnishee that if the lien is
satisfied, at that point the garnishee must turn the property
over to the sheriff.

c)

Example. Sheriff serves an order of attachment, notice of
garnishment and levy against Foreign Cars Repair, Inc. for a
potential judgment of $12,000 against Robert Smith. Foreign
Cars is repairing Mr. Smith’s 2006 Jaguar. Foreign Cars can
reply that it has possession of Mr. Smith’s car but that it has
a lien against the car under G.S. § 44A-2 for repairing the
car.

Garnishee transfers property to defendant after service of summons and levy.
If garnishee admits that at, or after, the date of service of the garnishment
process, the garnishee possessed property belonging to defendant (in which
the garnishee did not claim a lien) but that he or she does not now have the
property, the clerk sets a hearing to determine the value of the property.
1.

The clerk must give parties notice of the hearing as the clerk deems
reasonable and by such means as he or she deems best.
a)

2.

A hearing is not required if the plaintiff, defendant and garnishee
agree upon the value of the property.

3.

If one of the parties requests a jury trial, there is no hearing before
the clerk.

4.

At the hearing, the clerk determines value of property and enters
judgment against garnishee for the smaller of:
a)

An amount equal to the value of the property in question: or

b)

The full amount plaintiff sought from defendant together
with an amount the clerk thinks will cover plaintiff’s costs.

5.

Value of the property may be determined based on affidavits.

6.

The clerk dockets the judgment.
a)

34.24

G.S. § 1A-1, Rule 6(d) requires notice of hearing to be
served not later than 5 days before the time specified for the
hearing.

Upon request of plaintiff, the clerk begins collection
proceedings by issuing a notice of rights, if appropriate, and
writ of execution.
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7.
J.

K.

(1)

Property seized by the sheriff is held until judgment
in the principal action. [G.S. § 1-440.32]

(2)

The clerk should use a special execution ordering the
sheriff to seize and hold the property but not to sell
it. Do not use AOC-CV-400.

The garnishee may assert any right of set off or defense that he or
she may have against the defendant in the principal action.

Garnishee’s debt not yet due. If the garnishee answers that the debt or the
personal property due to be delivered to defendant will become payable or
deliverable at a future date, the clerk enters judgment against the garnishee
requiring him or her at the date the debt is due to pay the plaintiff the smaller
of the amount owed by garnishee to defendant or the full amount plaintiff is
seeking from defendant plus plaintiff’s costs or to enter judgment requiring
garnishee to deliver personal property to the sheriff on the date it is
deliverable to defendant. [G.S. § 1-440.28(e)]
1.

Within 20 days after the garnishee files an answer that the debt is due
in the future or that property is deliverable in the future, the plaintiff
may file a reply denying that allegation.

2.

The filing of a reply raises an issue of fact and requires the question
to be determined by jury. See section VIII.K below.

3.

Garnishee may assert any right of set off or defense that he or she
may have against the defendant in the principal action.

4.

Cannot sue garnishee for future military retirement pay not due and
owing; could only sue for obligation presently fixed such as
unmatured note. Accumulated unpaid military retirement is subject
to garnishment. [Elmwood v. Elmwood, 295 N.C. 168, 244 S.E.2d
668 (1978).]

Issue of fact raised, garnishment must be transferred. [G.S. § 1-440.29]
1.

Whenever an issue of fact arises in garnishment and a jury trial is
demanded, the issues are determined at the trial on the principal
action unless judge orders earlier or separate trial. [G.S. § 1-440.30]

2.

Issues of fact arise:
a)

When garnishee’s answer alleges the debt is not due or
property is not deliverable until a future date and plaintiff
files a reply denying that allegation.

b)

When garnishee files an answer denying that he or she owes
defendant money or has possession of any property
belonging to the defendant, or was indebted to or had in his
or her possession at time of the summons is served or
thereafter, any property belonging to defendant and plaintiff
files a reply within 20 days after the answer is filed alleging
the contrary.
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3.

L.

IX.

More than one order served on garnishee. If more than one order of
attachment is served on a garnishee, the garnishee may move that the court
from which the first order of attachment was issued make all attaching
creditors parties to that action to allow questions of priority among the
attaching creditors to be determined in that action and in that court. [G.S. § 1440.33(g); Hambley & Co. v. H. W. White & Co., 192 N.C. 31, 133 S.E. 399
(1926).]

Procedure After Judgment
A.

B.

When defendant prevails in the principal action, when the attachment is
dissolved, dismissed or set aside (the attachment statute does not set out any
specific procedure for dismissing or setting aside an attachment), or when the
order of attachment is served before the summons and the defendant is not
served in the principal action as provided in G.S. § 1-440.7. [G.S. § 1440.45.]
1.

The sheriff must return all money and attached property to the
defendant.

2.

The clerk delivers the written bond to the defendant so the defendant
can file a proceeding to determine damages under the bond. See
section IX.B below.

3.

If any judgment was taken against a garnishee, the clerk must vacate
judgment automatically; no motion need be filed. (For discussion of
garnishment see section VIII at page 34.21.)

4.

The clerk upon motion of defendant or garnishee may issue orders as
necessary to carry out these provisions.

When defendant prevails in the principal action, recovery on plaintiff’s bond.
1.

34.26

When the garnishee files an answer from which the clerk cannot
determine whether garnishee owes money to defendant or has
possession of defendant’s property.

When defendant prevails in the principal action, he or she may
recover on plaintiff’s bond by motion in the cause or by bringing an
independent action. [Godwin v. Vinson, 254 N.C. 582, 119 S.E.2d
616 (1961); Whitaker v. Wade, 229 N.C. 327, 49 S.E.2d 627 (1948).]
a)

Because the determination of damages is a civil controversy,
a motion in the cause to determine the damages must be filed
for hearing before a judge in the division in which the
principal action was filed.

b)

The motion cannot be heard at the same time as the principal
action because defendant’s cause of action for damages does
not arise until judgment is entered for defendant or until the
order of attachment is dissolved or set aside. [Whitaker v.
Wade, 229 N.C. 327, 49 S.E.2d 627 (1948).]

c)

However, if all parties (including the surety on the bond)
consent in writing to entry of an order disposing of the bond,

ATTACHMENTS
the clerk, under the authority to enter consent judgments,
could enter the judgment.
d)
2.
C.

If the plaintiff posted a cash bond, the clerk should hold
the money until the damages have been determined.

Independent action would be before a judge.

When plaintiff prevails in principal action. [G.S. § 1-440.46]
1.

Sheriff to satisfy judgment out of money collected under the
attachment.

2.

If sufficient money was not collected, sheriff sells the property
seized only after a writ of execution is issued by the clerk. The only
difference for the sheriff upon receiving the writ of execution is that
debtor’s property has already been levied upon.
a)

Clerk to issue execution (preceded by notice of rights if
defendant is individual and resident of North Carolina) on
request of plaintiff.

b)

Defendant has right to claim exemptions before execution is
issued except if the action is one for which no exemptions
are authorized such as for child support. [Gamble v. Rhyne,
80 N.C. 183 (1879).]

c)

If the property to be sold has been levied upon in a county
other than the county where the judgment is entered, the
clerk must transcribe the judgment to the county where the
property is located before issuing an execution to the sheriff
of that county.

3.

By collecting all evidences of indebtedness held by the sheriff, such
as monies due on promissory notes or accounts receivable.

4.

If the judgment is not fully satisfied within 6 months after docketing
and if the sheriff has evidences of indebtedness that have not been
paid, the plaintiff may move for clerk to issue an order to sell those
debts.

5.

a)

The plaintiff files an affidavit indicating the proceedings
followed by the sheriff and disposition of property held by
sheriff.

b)

The plaintiff also must file an affidavit by the sheriff
indicating that the sheriff has tried to collect the debts or
evidences of indebtedness but that some remain uncollected.

c)

The clerk must give defendant notice of a hearing on the
motion by means and such time as clerk deems best.

d)

At the hearing the clerk may order the sheriff to sell the
debts or may issue any other order.

The sheriff returns to defendant any property left after satisfying the
judgment.
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6.

34.28

Sometimes plaintiff who prevails in the principal action will seek to
have the clerk mark the plaintiff’s bond cancelled in order to stop
having to pay premiums on the bond. The clerk should not deal with
this issue; rather the judge who hears the principal action should
handle the issue as part of the judgment in the principal action.

D.

If the sheriff has surplus funds under the writ of execution, a third party other
than the IRS who claims a superior interest must file a special proceeding to
determine who is entitled to proceeds and issue notice of hearing to all
parties involved and hold a hearing to determine who has priority. [G.S. § 1339.71] The IRS may enforce its tax lien on the surplus funds by
administrative levy and, in that event, the federal government does not have
to institute a special proceeding to determine ownership of the surplus funds
or to recover the funds belonging to taxpayer. [U.S. v. Mauney, 642 F. Supp.
1097 (W.D.N.C. 1986) (surplus foreclosure funds).] For a fuller discussion of
this issue, see discussion in Writs of Execution, Civil Proceedings, Chapter
38.

E.

When plaintiff prevails and defendant had put up bond. [G.S. § 1-440.46(d)]
1.

If the plaintiff prevails and defendant has posted a bond, the plaintiff
is entitled to judgment on bond.

2.

Judgment is against both defendant and surety. [Beck Distributing
Corp. v. Imported Parts, Inc., 10 N.C.App. 737, 179 S.E.2d 793
(1971).]

3.

Judgment on bond should be issued by trial judge as part of
judgment in the principal action.
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I.

General Provisions
A.

Claim and delivery is a prejudgment remedy. It is a procedure for the
plaintiff to get immediate possession of the property pending the outcome of
a lawsuit (which determines right to permanent possession). The claim and
delivery order of seizure only gives the plaintiff the right to possession until
the lawsuit is tried.

B.

Plaintiff may not file a claim and delivery affidavit unless the plaintiff
also files a lawsuit for recovery of property. [G.S. § 1-472; In re Wallace’s
Estate, 267 N.C. 204, 147 S.E.2d 922 (1966); Manix v. Howard, 82 N.C.
125 (1880).]

C.

1.

There is no such thing as a claim and delivery cause of action.

2.

Some attorneys use the phrase “claim and delivery” for the action to
recover possession of the personal property rather than the ancillary
remedy to recover temporary possession until the action to recover
possession can be heard.

3.

If the plaintiff files a claim and delivery at the same time as he or she
issues a summons and files motion for time to file a complaint, the
clerk cannot hear the claim and delivery until the complaint has been
filed because the clerk must know that the complaint seeks
possession of the property.

A claim and delivery proceeding may be brought at any time before
judgment in the principal action. [G.S. § 1-472] It may not be brought after
judgment in the principal action.
1.

An order of seizure cannot be entered after a default judgment is
entered.

2.

However, if a claim and delivery proceeding is begun, defendant is
served but does not answer within the appropriate time, the plaintiff
can get an order of seizure, and then get a default judgment.

D.

It is the plaintiff’s decision whether to bring a claim and delivery proceeding
pending the outcome of the principal action or whether to wait until the
decision in the principal action to get possession.

E.

A claim and delivery proceeding may be brought in a small claims case to
recover possession of personal property. As in other claim and delivery
proceedings, the hearing is before the clerk. [G.S. § 7A-231] However, claim
and delivery is rarely used in small claims cases because the trial before the
magistrate entitling the plaintiff to permanent possession can be heard more
quickly than the ancillary claim and delivery proceeding before the clerk.
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F.

The plaintiff who gets possession by a claim and delivery order of seizure
may not then take a voluntary dismissal of the principal action unless the
plaintiff returns the property to the defendant. To keep the property, the
plaintiff must proceed to judgment in the principal action. [Manix v. Howard,
82 N.C. 125 (1880).]
1.

II.

If the plaintiff takes a voluntary dismissal,
a)

The judge may enter a judgment for restitution, or

b)

The defendant may maintain an independent action against
plaintiff for damages. [Powell v. Allen, 103 N.C. 46, 9 S.E.
138 (1889). But see Walker Frames, A Division of B.P. Land
Development, Inc. v. Shively, 123 N.C.App. 643, 473 S.E.2d
776 (1996) (may only file independent action).]

2.

The plaintiff can get a default judgment and keep the property.

3.

It is not the clerk’s responsibility to monitor whether plaintiff
dismisses the case after the order of seizure is served.

Procedure Before Hearing
A.

A plaintiff who has filed an action seeking to recover personal property can
initiate the claim and delivery proceeding by filing an affidavit for claim and
delivery. [G.S. § 1-473]
1.

B.

C.

Affidavit may be filed by plaintiff or someone on the plaintiff’s
behalf, which would include an attorney or agent. [Spencer v. Bell,
109 N.C. 39, 13 S.E. 704 (1891) (affidavit by the plaintiff, J.M.
Spencer, per D.M. Spencer, was sufficient).]

The affidavit must be filed with the clerk in the county in which the principal
action is required to be tried. [G.S. § 1-473]
1.

If possession is the sole or primary relief sought in the principal
action, venue is in county where property is located. [G.S. § 1-76]

2.

If the plaintiff seeks money owed and also seeks to recover
possession of personal property listed as security for the extension of
credit, venue is in any county in which an action on a debt may be
filed. [House Chevrolet Co. v. Cahoon, 223 N.C. 375, 26 S.E.2d 864
(1943) (action seeking both remedies is not one where the sole or
primary relief is possession).]

3.

In small claims actions, venue is in the county where one of the
defendants resides. [G.S. § 7A-211]

The affidavit must show the following:
1.

Plaintiff is the owner or is lawfully entitled to possession (e.g.,
bailee, secured party) of property.
a)
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One tenant-in-common may not bring action against third
party; all joint owners must sue. [Allen v. McMillan, 191
N.C. 517, 132 S.E. 276 (1926).]
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2.

3.

A particular description of the property.
a)

The description is sufficient if it allows the sheriff to
distinguish the property listed from other property owned by
the defendant. [March v. Leckie, 35 N.C. 172 (1851).]

b)

“Ten new buggies” when defendant owned fifteen buggies is
not a good description. [Blakeley v. Patrick, 67 N.C. 40
(1870).]

The property is wrongfully detained by the defendant.
a)

There is no requirement that a demand for the property has
been made. [Heath v. Morgan, 117 N.C. 504, 23 S.E. 489
(1895).]

4.

The alleged cause of the detention.

5.

The property has not been taken for tax, assessment for fine or seized
under execution or attachment, or if so seized, that it is, by statute,
exempt from seizure.
a)

6.

An action may be brought against the sheriff in possession
when sheriff wrongully levied on property belonging to
plaintiff under an execution against a third party. [Mica
Industries, Inc. v. Penland, 249 N.C. 602, 107 S.E.2d 120
(1959).]

The actual value of the property.
a)

The value set in the affidavit and bond is some evidence of
the value but is not conclusive evidence of the value. It is not
made as a conclusive declaration of value and, accordingly,
defendant is not entitled to take the valuations from the
proceeding before the clerk and seek by collateral estoppel to
prevent the plaintiff at a trial for a deficiency from proving a
different value as the actual value of the property. [Marine
Ecology Systems, Inc. v. Spooners Creek Yacht Harbor, Inc.,
40 N.C.App. 726, 253 S.E.2d 613 (1979).]

D.

The statutory requirements for the affidavit must be strictly followed. [Hirsh
v. J.D. Whitehead & Co., 65 N.C. 516 (1871).]

E.

The affidavit must be sworn to before a clerk or someone authorized to give
oaths. [G.S. § 1-473]

F.

The form affidavit is AFFIDAVIT AND REQUEST FOR HEARING IN
CLAIM AND DELIVERY (AOC-CV-200).

G.

To sustain seizure under claim and delivery, the defendant must be in
possession of property or have control over it. [GMAC v. Waugh, 207 N.C.
717, 178 S.E. 85 (1935).]
1.

The principal action cannot proceed until all parties have been served
or a voluntary dismissal is taken against the unserved parties.
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2.

3.

III.

a)

Example: Husband and wife purchase a mobile home and
sign a security agreement listing it as collateral. Husband
and wife separate. Wife is living in mobile home and
husband has moved to another state. Wife is served but
husband has not been served at the time set for the claim and
delivery hearing.

b)

The safer course is not to proceed with the claim and
delivery hearing until all of the parties in the principal action
have been served because the unserved parties have a right to
possession even if they are not in actual possession.

c)

Some clerks may allow the claim and delivery hearing to
proceed on the basis that the wife is the only person in
possession and the order of seizure is an order allowing the
creditor to have possession pending the determination in the
principal action.

d)

See Heath v. Morgan, 117 N.C. 504, 23 S.E. 489 (1895), in
which the court upheld an action to recover collateral from
the wife of the debtor without making the husband a party
because he was out of state and a fugitive from justice.

It is also not clear whether a tenant of the debtor who is living in a
mobile home that is the subject of the claim and delivery hearing
must be made a party to the proceeding. If the creditor knows that
there is a tenant, the safer course is to make the tenant a party for
purposes of notice that possession may be terminated. The tenant, of
course, would have no liability for the underlying debt. The court has
said that the action must be brought against a person who has
possession or control of the property sought to be recovered so it
could be argued that the owner of the mobile home is the only
necessary party because the owner is in control of the property.
[General Motors Acceptance Corp. v. Waugh, 207 N.C. 717, 178
S.E. 85 (1935).]

Hearing [G.S. § 1-474.1]
A.

B.

Upon filing of affidavit in claim and delivery, the clerk must set a hearing for
determination of the plaintiff’s right to claim and delivery.
1.

Because the hearing may not be held less than 10 days from date
notice is served, the clerk should set a date sufficient to give time for
service.

2.

The clerk or an assistant clerk must hold the hearing.

The clerk must issue a notice of the time and date of hearing to defendant.
1.

35.4

It is not clear whether the claim and delivery hearing can proceed if
the party in possession has been served but the other parties have not
yet been served.

The form is NOTICE OF HEARING IN CLAIM AND DELIVERY
(AOC-CV-201).
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2.

The notice and a copy of the affidavit must be served on the
defendant as provided by G.S. § 1A-1, Rule 4. [G.S. § 1-474.1]

3.

The hearing date may not be less than 10 days from the date notice is
served.

4.

C.

If defendant is served later than 10 days before the hearing
but appears at the hearing, he or she may waive the right to
10 days notice. The clerk may go forward with the hearing.

b)

If the defendant raises an issue of failure to get 10 days
notice, the clerk must reschedule the hearing to give the
defendant at least 10 days notice. If the defendant appears
and does not raise any issue of improper notice, the clerk
should make a finding that defendant waived his or her right
to 10 days notice by appearing at the hearing and failing to
raise the notice issue.

c)

Defendant’s appearance at the claim and delivery hearing
constitutes a general appearance for purposes of entering a
default judgment.

Upon request of the plaintiff, the notice may contain an order
enjoining defendant from willfully disposing of property, from
removing property from N.C. or from willfully damaging the
property. The AOC form automatically includes this notice. The
remedy for violation of the order is contempt, but the hearing must
be held before a judge, not the clerk.

Waiver of hearing.
1.

2.

D.

a)

Upon request of the plaintiff, the clerk shall mail a waiver of hearing
form to defendant. [G.S. § 1-474.1(b)]
a)

The form is VOLUNTARY WAIVER OF HEARING IN
CLAIM AND DELIVERY (AOC-CV-901M).

b)

A waiver form may be mailed only after the notice of the
hearing has been served on the defendant.

c)

The waiver notice must be mailed to the defendant at last
known address by first class mail.

If the defendant signs and returns a waiver of hearing to the clerk,
the clerk, in his or her discretion, may dispense with the hearing and
issue an order of seizure after the plaintiff gives bond.
a)

Waiver must be signed by defendant and a witness.

b)

The witness may not be a party to the action or an agent or
employee of a party to the action.

At the beginning of the hearing if the defendant is unrepresented, it is good
practice for the clerk to explain to the defendant the nature of the hearing.
For example, Do you know why you are here? You are being sued for money
and possession of a mobile home. You have 30 days from the date the
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complaint and summons were served on you to file a written answer in
response to that lawsuit. The purpose of this hearing today is to determine
whether the plaintiff is entitled to take temporary possession of the mobile
home until the judge at the trial determines who is entitled to permanent
possession of the mobile home. No matter what the decision is today in the
claim and delivery hearing, you must file an answer to the main lawsuit to
avoid a default judgment being entered against you. The procedure today is
that I will ask the plaintiff to put on his or her evidence and then you will
have an opportunity to give me your evidence.
E.

At the hearing, the plaintiff must present evidence and the defendant may
present evidence.

F.

In order to issue an order of seizure, the clerk must find that there is probable
cause for the issuance of an order of seizure.

G.

35.6

1.

The clerk does not try the substantive matters to be determined at the
trial on the merits. [Wachovia Bank & Trust Co. v. Smith, 24
N.C.App. 133, 210 S.E.2d 212 (1974).] But the clerk must find some
basis for ordering the claim and deliverythat there was a contract
with a debt; that the property was security for the debt; and that there
probably was a default.

2.

The clerk should determine the fair market value of property for
purposes of determining amount of bond. Clerks usually rely on the
plaintiff’s statement as to the value of the property unless the
defendant contests the value.

Possible defenses in a claim and delivery proceeding. Some examples of
defenses are:
1.

There is no security agreement and therefore no right to possession
of the property sold.

2.

The property sought is not listed as security (or collateral) for the
debt.
a)

When a debtor has purchased several items from one seller
at different times and has signed a consolidated security
agreement when each subsequent purchase is made, the
seller must apply the payments first to the finance charge
and then to first item purchased. When the first item
purchased is fully paid, it must be dropped as security for the
credit. Then payments go to the second item purchased and
so on. This is called the “first in, first out” rule. [See G.S. §
25A-27]

b)

Example. On October 1 debtor purchases a lamp for $150
and signs a security agreement from Kimbrell’s paying $50
down. Debtor signs a security agreement listing the lamp as
collateral and agrees to pay $50 per month. Debtor makes
two payments and then on December 8 he goes to Kimbrell’s
and buys a living room couch for $800. He signs a security
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agreement listing the lamp and the couch as collateral and
continuing the payments at $50 per month. Two months
later he buys a television for $500 and signs a security
agreement listing all three items as collateral. Assume that
the monthly interest is $15. When debtor makes a $50
payment, $15 is applied toward the interest and $35 is
applied toward the lamp. When the debtor has made five
payments, $175 would have been applied to the purchases.
The lamp would be fully paid for and is no longer security
for the debt; $25 would be applied to the couch, which was
second item purchased.
3.

H.

The property sought is household belongings and the creditor is not a
purchase money secured party. Under G.S. § 1C-1601(e)(7), a debtor
may claim exemptions in household goods if the goods are listed as
security in a nonpurchase money security agreement. In that situation
the clerk might determine that it is not probable that the plaintiff will
be entitled to permanent possession because an execution could not
be issued without giving defendant a notice of rights and the
opportunity to exempt the household goods listed as security.

At the end of the hearing, the clerk enters findings and an order either
authorizing the issuance of an order of seizure or not ordering the issuance of
the order. The form is FINDING ON APPLICATION FOR CLAIM AND
DELIVERY ORDER (AOC-CV-202).
1.

Some clerks use this form so that there is a record in the file of the
hearing.

2.

Some clerks do not sign the form since it is not required by statute
but directly issue the order of seizure if the clerk determines that it
should be issued.

I.

The clerk also signs the order of seizure, which is ORDER OF SEIZURE IN
CLAIM AND DELIVERY (AOC-CV-203).

J.

Expiration of the order. The clerk must determine if the claim and delivery is
based on a default in a security agreement. If so, the order expires if it is not
served within 60 days after issuance, and the clerk must indicate on the order
that it expires. [G.S. § 1-474(b)] (AOC-CV-203 includes a block to be
checked when the order falls within this category.) If the order is one that
expires and it has not been served within 60 days, the safer practice is for a
clerk to hold a new hearing before issuing a second claim and delivery order
of seizure. If the claim and delivery order is not based on a default in a
security agreement, it has no expiration date and can be served any time until
judgment is entered in the principal action. If, when judgment is entered, the
claim and delivery order has not been served, the clerk should recall the
order.

K.

Clerk’s action in ordering or disallowing order of seizure is judicial act. The
clerk’s act in issuing or refusing an order of seizure under a claim and
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delivery is a judicial act and may be appealed under G.S. § 1-301.1 to a judge
of the court having jurisdiction of the main action. [G.S. § 1-474]

IV.

1.

Appeal by a defendant from an order of seizure by the clerk does not
stay execution of the order. [G.S. § 1-301.1]

2.

A judge of the court to which the appeal lies or the clerk may issue a
stay upon the posting of an appropriate bond. The person issuing the
stay should set the bond. The clerk might logically determine that an
appropriate bond would be one similar to the bond under G.S. §
1-478.

Plaintiff’s Bond
A.

If the clerk issues an order of seizure, the plaintiff must give a bond for
double the value of the property to be recovered. [G.S. § 1-475]

B.

The bond may be executed by one or more sureties.

C.

1.

The sheriff must approve the sureties because the sheriff is liable for
them until the property is turned over to the plaintiff. The clerk may
either have the sheriff take the bond or may have the surety fill out
the bond and then send it to sheriff for approval of sureties.

2.

The clerk can sign the order of seizure without the bond, but the
sheriff cannot serve the order until the plaintiff has given a bond
approved by the sheriff.

3.

See section VIII at page 35.11 regarding when the bond is released.

The bond is payable to defendant and covers the return of the property to the
defendant with any damages for deterioration or loss of use or, if the property
is not returned, for the value of the property at the time of seizure with
interest.
1.

D.

V.

The sheriff or clerk should require the sureties to sign the bond, but should
not make the sureties justify when they give bond. Justification is requiring
the sureties under oath to swear that they are worth the amount of the bond.
Under the statute, justification is a separate procedure required only upon the
objection of the defendant. [G.S. § 1-477] See section VI.C.5 at page 35.10
for a discussion of justification.

Procedure By Sheriff
A.

The sheriff must take the property listed in the order of seizure. [G.S. §
1-476]
1.
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The surety under a claim and delivery bond is an insurer and liable
for return of property even if it is destroyed by act of God. [T & H
Motor Co. v. Sands, 186 N.C. 732, 120 S.E. 459 (1923) (party
holding property liable when car destroyed by fire).]

The sheriff may take the property from the defendant’s possession or
from the possession of defendant’s agent.
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VI.

2.

If the sheriff knows that the property is concealed in a building or
enclosure, the sheriff must demand entry and break into the building
or enclosure in which property kept. [G.S. § 1-480]

3.

The sheriff may seize a mobile home pursuant to a security
agreement even if the wheels are off the mobile home and a porch
has been built on to it. Generally, the security agreement provides
that as between the creditor and debtor the mobile home will remain
personal property. [Lee-Moore Oil Co. v. Cleary, 295 N.C. 417, 245
S.E.2d 720 (1978).] G.S. § 25-9-604 provides that if the secured
party has priority over all owners and encumbrances of the real
property, the secured party, after default, may remove the collateral
from the real property. The sheriff (creditor) is not responsible for
paying for any damage or cost of repair if the debtor owns the real
property. If a third party owns the real property, the sheriff (creditor)
is responsible for paying for any damage to the real property, but not
to the debtor’s property.

B.

The sheriff must serve a copy of the affidavit, bond and order of seizure on
the defendant personally, or if the defendant cannot be found on the
defendant’s agent from whose possession the property is taken or, if neither
can be found, by leaving them at usual place of abode of the defendant or
defendant’s agent with a person of suitable age and discretion. [G.S. § 1-476]

C.

No specific time limit is specified for the sheriff to carry out the order. The
statute requires the sheriff to act “forthwith.” [G.S. § 1-476]

D.

The sheriff must hold the property for 3 days after a copy of the order is
delivered to the defendant. [G.S. § 1-477]

E.

If the defendant has not put up a bond within 3 days, the sheriff turns the
property over to the plaintiff.

F.

Within ten days after seizing the property, the sheriff must make a return to
the clerk. [G.S. § 1-484]

Defendant’s Options Upon Seizure of Property
A.

Defendant may either object to plaintiff’s surety or give a written bond,
but not both.

B.

Defendant may object to surety on plaintiff’s bond. [G.S. § 1-477]
1.

Objection must be made within 3 days after service of the affidavit,
bond and order on defendant.

2.

The defendant must notify the sheriff personally or leave a copy in
his office in the county seat stating that the defendant excepts to the
sureties.

3.

Defendant’s failure to object within 3 days constitutes a waiver of
the objection to the sureties.

4.

Upon objection, the plaintiff’s sureties must justify. Justification
must follow the procedure set out in arrest and bail.
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a)

The sheriff must notify the clerk of the objection. If the
sheriff fails to have the surety justify, the sheriff becomes
liable as a surety. [Wells v. Bourne, 113 N.C. 82, 18 S.E. 106
(1893).]

b)

The clerk sets the time for sureties to appear and justify.
(1)

C.

35.10

The hearing must be set not less than 5 or more than
10 days from issuance of notice of hearing. [G.S. §
1-422]

c)

Defendant gives plaintiff or plaintiff’s attorney notice of the
time and place for justification.

d)

The clerk takes the justification by examining each surety
under oath to determine that he or she (1) is a freeholder and
resident of North Carolina and (2) is worth the amount of
bond exclusive of property exempt from execution. [G.S. §§
1-423, -424]
(1)

The surety is entitled to claim G.S. Ch. 1C
exemptions.

(2)

If there is more than one surety, the clerk may allow
individual sureties to justify in an amount less than
the total bond, if the whole justification is equivalent
to that of one sufficient bond. [G.S. § 1-423]

e)

The justification is found on ORDER OF SEIZURE IN
CLAIM AND DELIVERY (AOC-CV-203).

f)

The clerk’s finding that each surety is sufficient must be
made in writing on the bond, if requested by the defendant.
[G.S. § 1-424]

g)

If the clerk fails to find a surety is sufficient, the plaintiff
must execute new bond, with a new surety.

Defendant may give a bond to allow defendant to keep property until a
determination is made at trial. [G.S. § 1-478]
1.

The bond must be given before the property is turned over to the
plaintiff.

2.

The defendant gives the bond given to the sheriff.

3.

The bond is given by one or more sureties for double the value of the
property and is payable to plaintiff for delivery of property to
plaintiff if he prevails and for damages for detention, loss of value
and costs, or if property is not returned, for value of property at time
of taking plus interest and costs.

4.

The form is DEFENDANT’S BOND IN CLAIM AND DELIVERY
(AOC-CV-900M).

5.

Defendant’s surety must justify before the court.
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6.
VII.

Defendant must give the plaintiff not less than 2 nor more
than 6 days notice of justification.

b)

Justification for defendant’s surety is same as set out in
Section IV.D at page 35.8 for plaintiff’s surety.

After defendant’s surety has justified, the sheriff delivers the
property to the defendant.

Property Claimed By Intervening Third Party [G.S. § 1-482]
A.

A third party who claims that the property belongs to him or her may file
with the sheriff an affidavit of his or her right to possession of the property.

B.

Also the third party intervenor must file with the sheriff a bond of double the
value of the property.

C.

1.

The bond is for delivery of the property to the party entitled to it and
for costs and damages awarded and payable to plaintiff and
defendant.

2.

The bond must be executed by one or more sureties who sign an
affidavit that they are each worth double the value of the property

3.

A third party may intervene without giving a bond if the third party
does not ask for possession of the property pending trial. (In that case
the third party intervenor is protecting his or her right to participate
in the main action to show ownership.)

The sheriff serves a copy of the third party’s affidavit and bond on the
plaintiff and defendant.
1.

It must be served at least 10 days before the return day on the
summons (time for filing an answer) in the principal action.

D.

A determination of who is rightfully entitled to the property is decided in the
principal action.

E.

When the third party files a bond, the sheriff delivers the property to the third
party unless the plaintiff executes another bond similar to that made by third
party. [G.S. § 1-483]
1.

VIII.

a)

Plaintiff’s bond should be same as the original bond except that it
should promise to return the property to the third party intervenor
with payment of any damages.

Actions Against Sureties
A.

The sureties are released when the party holding the property is awarded the
property in the principal action.

B.

When party signing a bond loses in principal action.
1.

Judge can set amount of damages against bond and sureties in the
principal action. [Hendley v. McIntrye, 132 N.C. 276, 43 S.E. 824
(1903).]
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2.

35.12

Party seeking damages from bond may bring independent action on
the bond. [Federal Finance & Credit Co. v. Teeter, 196 N.C. 232,
145 S.E. 8 (1928).]
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PROCEEDINGS SUPPLEMENTAL TO
EXECUTION
I.

Introduction
A.

Description. A supplemental proceeding is a method of enforcing a money judgment
that a judgment creditor has been unable to satisfy through execution.

B.

Overview of a supplemental proceeding.
1.

The purpose of a supplemental proceeding is to reach property of the
judgment debtor that cannot be successfully reached by the ordinary process
of execution. [Coates Bros. v. Wilkes, 92 N.C. 376 (1885); Massey v. Cates,
2 N.C.App. 162, 162 S.E.2d 589 (1968).]

2.

There are two distinct procedures under the supplemental proceeding statute:

3.

II.

a)

The judgment debtor may be examined to discover what assets he or
she has. [G.S. § 1-353]

b)

A third person may be examined to discover whether that person
has property belonging to the judgment debtor or owes money to
the judgment debtor. [G.S. § 1-360]

In either procedure, the clerk can order property found to be turned over to
satisfy the judgment.

C.

A supplemental proceeding is part of the original proceeding and is not a separate
action. [Turner v. Holden, 109 N.C. 182, 13 S.E. 731 (1891).] However, there is a
separate fee for filing a supplemental proceeding. See section II.B.2 at page 36.2.

D.

A supplemental proceeding can be heard before a clerk or a judge, but is usually
heard by the clerk or an assistant.

Supplemental Proceedings Against A Judgment Debtor
A.
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Supplemental proceedings to discover assets of the judgment debtor include:
1.

A proceeding to discover assets by examining the judgment debtor under G.S
§ 1-352, discussed in section II.B at page 36.2;

2.

Discovery procedures set out in G.S. § 1-352.1 and –352.2, discussed in
section II.C at page 36.7;

3.

An injunction forbidding disposition or transfer of property under G.S. § 1358, discussed in section II.D at page 36.8; and

4.

When the debtor is concealing property:
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B.

a)

An order to turn over property under G.S. § 1-353, discussed in
section II.E at page 36.8; and

b)

An order for the judgment debtor’s arrest under G.S. § 1-355,
discussed in section II.F at page 36.10.

Proceeding to discover assets by examination of the judgment debtor under G.S. § 1352.
1.

After an execution against property of the judgment debtor is returned
unsatisfied, the judgment creditor is entitled to an order requiring the
judgment debtor to appear and answer questions about his or her property.
[G.S. § 1-352]

2.

Procedure for an order to discover assets when the judgment debtor resides
in the county where judgment was entered. For the procedure when the
judgment debtor resides in a county other than the county of judgment, see
section II.B.3 at page 36.6.
a)

b)

36.2

Where proceeding is initiated and the judgment debtor is examined.
[G.S. § 1-361]
(1)

Proceeding must be initiated in the county where the
judgment was entered.

(2)

When the judgment debtor resides in the county where the
judgment was entered, the judgment debtor is examined
there. (When the judgment debtor resides in a county other
than the one where the judgment was entered, the
examination takes place in the county of the judgment
debtor’s residence.)

Time limit on application.
(1)

The judgment creditor may file an application for a
supplemental proceeding to discover assets at any time after
the return of an execution wholly or partially unsatisfied and
within 3 years from the time of issuing execution. [G.S. § 1352]

(2)

The judgment creditor also is subject to the 10-year
limitation on judgments in G.S. § 1-306, which provides that
no execution may issue on a judgment after 10 years from
the date of rendition

c)

Fee. The fee for proceedings supplemental to execution is found in
G.S. § 7A-308(a)(2).

d)

Proceedings against joint debtors. [G.S. § 1-354] A joint debtor,
named but not served in the action that resulted in the judgment, can
be ordered to appear for an examination as to joint property. [See
Weiller v. Lawrence, 81 N.C. 65 (1879) and G.S. § 1-113.]

e)

How proceeding is initiated.
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f)

g)

(1)

Although G.S. § 1-352 does not specify how the proceeding
is initiated, the only proper way to initiate a supplemental
proceeding is to file a motion in the cause.

(2)

The motion should allege that:
(a)

Judgment was entered;

(b)

Execution was issued and returned wholly or
partially unsatisfied; and

(c)

The judgment creditor wants to determine whether
the judgment debtor has property that can be reached
to pay the judgment.

Order to examine judgment debtor.
(1)

If the motion sets forth sufficient allegations, the clerk issues
an order of examination requiring the judgment debtor to
appear at a specified time and place in the county where the
judgment debtor resides to answer regarding his or her
property. [G.S. §§ 1-352, -361]

(2)

Upon a showing of good cause, the order can require the
debtor to bring to the examination relevant records, such as
tax returns, checkbook registers, financial statements,
records of liens and mortgages, etc. [G.S. § 1-352.2(1);
Johnson Cotton Co. v. Reaves, 225 N.C. 436, 35 S.E.2d 408
(1945).]

(3)

The order may also forbid a transfer or other disposition of
nonexempt property of the judgment debtor. [G.S. § 1-358]
See section II.D at page 36.8.

Notice of order to examine judgment debtor.
(1)

Reasonable notice of the time, place and purpose of the order
should be given, although not specified by statute. [Turner v.
Holden, 109 N.C. 182, 13 S.E. 731 (1891).]

(2)

The judgment creditor must serve the notice pursuant to Rule
5 of the Rules of Civil Procedure.

(3)

Notice must be served at least 5 days, excluding Saturdays,
Sundays, and legal holidays when the courthouse is closed
for transactions, before the hearing. [G.S. § 1A-1, Rule 6]

h)

No issue as to jurisdiction over the judgment debtor. The court
already has jurisdiction over the judgment debtor based on the
original action. [See Turner v. Holden, 109 N.C. 182, 13 S.E. 731
(1891) (original action remains open after judgment entered for
enforcement by execution and if necessary, by proceedings
supplemental to execution).]

i)

Hearing at which judgment debtor is examined.
(1)

The hearing must be held in the county of the judgment
debtor’s residence. [G.S. § 1-361]
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(2)

j)

k)

l)
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Who presides at the hearing.
(a)

The clerk in the county of examination may conduct
the hearing.

(b)

A judge within the judicial district may preside if the
judgment creditor has calendared the matter in the
appropriate division.

(c)

The clerk or judge has discretion to appoint a referee
to conduct the hearing. [G.S. § 1-367]

Role of the clerk at hearing.
(1)

The clerk is present during the hearing.

(2)

The clerk puts the judgment debtor and any other witnesses
under oath.

(3)

In most cases, the clerk lets the parties themselves conduct
the examination.

Examination. [G.S. § 1-356]
(1)

All examinations and answers must be under oath. For a
corporation, a corporate officer must answer under oath.

(2)

No record is required for appeal purposes since appeal is de
novo pursuant to G.S. § 1-301.1(b). The attorney for the
judgment creditor may bring a court reporter at that party’s
expense.

(3)

Scope of the examination is broad.
(a)

The creditor’s right to discover the debtor’s property
was intended to be full and complete. [LaFontaine v.
Southern Underwriters’ Ass’n, 83 N.C. 132 (1880).]

(b)

However, questions must be relevant to the
discovery of property of the debtor that would be
available to apply toward satisfaction of the
judgment. For example, the extent of a spouse’s
assets would not be relevant if the judgment is only
against the other spouse.

(4)

Either party may examine witnesses. Usually the only
witness is the judgment debtor.

(5)

Parties or witnesses may be required to appear and testify in
the same manner as upon the trial of an issue, which means
that parties other than the judgment debtor or witnesses can
be subpoenaed. Any one refusing to testify is subject to
contempt by a judge under G.S. § 1-368.

(6)

If the hearing is held by a referee, the referee must take the
examination and certify it to the clerk or judge.

Self-incrimination.
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m)

n)

(1)

No one can refuse to answer a question at the hearing
because it would tend to incriminate the person or show the
fraudulent conveyance of property. However, answers
cannot be used as evidence against the witness in any
criminal proceeding. [G.S. § 1-357]

(2)

The law contemplates a thorough and searching examination
into all fraudulent dispositions of property made to defeat
creditors and does not allow the inquiry to be evaded upon
grounds of self-incrimination. [LaFontaine v. Southern
Underwriters’ Ass’n, 83 N.C. 132 (1880).]

Order of clerk after hearing.
(1)

If no property subject to being applied to the judgment is
discovered, the clerk may do nothing or, at the request of the
creditor, may enter an order indicating that no property was
discovered.

(2)

If property is discovered, the clerk does not have to do
anything unless the creditor asks the clerk to enter an order.
In most cases the creditor will not ask the clerk for any order
after a hearing to discover assets.

(3)

If the judgment creditor asks the clerk for an order, the clerk
has discretion to issue an order listing the property
discovered and to order the property to be applied to the
satisfaction of the judgment. [G.S. § 1-362]
(a)

In some cases the clerk’s order is that the debtor
apply the property found to satisfy the judgment.
[E.g., Rice v. Jones, 103 N.C. 226, 9 S.E. 571
(1889); Fishel and Taylor v Grifton United
Methodist Church, 22 N.C.App. 647, 207 S.E.2d
330 (1974).]

(b)

In other cases, the clerk’s order directs the debtor to
turn the property or money over to the plaintiff or
clerk. [In re Daves, 81 N.C. 72 (1879); Ross v. Ross,
119 N.C. 109, 25 S.E. 792 (1896).]

(4)

The clerk also has the discretion to issue an order forbidding
the judgment debtor from disposing of the property. [G.S. §
1-358] See section II.D at page 36.8.

(5)

If the hearing is held in a county other than the county where
the judgment was entered, any order should be issued by the
clerk in the county where the judgment was entered. See
section II.B.3 at page 36.6.

Appeal of an order to examine a judgment debtor or order after
hearing.
(1)

At the hearing the judgment debtor may object to the clerk’s
order requiring the judgment debtor to appear and answer as
to his or her property and may appeal. [Farmer’s Nat’l Bank
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v. Burns, 107 N.C. 465, 12 S.E. 252 (1890) (judgment debtor
objecting to supplemental proceeding ordered before
execution was returned).]

3.

36.6

(2)

A party may appeal an order entered by the clerk after the
examination. [Higgins v. Chimney Rock Mountain, 204 N.C.
633, 169 S.E. 229 (1933).]

(3)

Hearing on the appeal is de novo to a judge in the division in
which the underlying judgment was entered. [G.S. § 1301.1(b)]

(4)

The scope of the appeal is limited to the clerk’s order and
cannot relitigate the underlying judgment. [See Boseman v.
McGill, 184 N.C. 215, 114 S.E. 10 (1922) (underlying
judgment is final as to amount of indebtedness and other
litigated issues); Heggie v. Peoples Bldg and Loan Ass’n.,
107 N.C. 581, 12 S.E. 275 (1890) (judgment creating lien on
debtor’s property cannot be attacked except for fraud or
collusion).]

(5)

See Judicial Responsibilities of the Clerk, Introduction,
Chapter 12, for more on appeals from the clerk.

Procedure for an order to discover assets when the judgment debtor resides
in a county other than the county of judgment.
a)

The judgment debtor can only be required to appear and be
examined in the county where the judgment debtor resides. [G.S. §
1-361; Hasty v. Simpson, 77 N.C. 69 (1877).] This may be different
from the county where judgment was entered, causing two clerks to
be involved in the process.

b)

Responsibilities of the clerks in the county where judgment entered
and in the county of examination.
(1)

The judgment creditor obtains from the clerk in the county
where the judgment debtor resides (the county of
examination) a date and time for the examination.

(2)

The judgment creditor obtains an order from the clerk in the
county where judgment was entered requiring the judgment
debtor to appear in the county of examination at the date and
time provided by the county of examination.

(3)

The exam takes place in the county of examination. No
record of the proceeding is required but the attorney for the
judgment creditor may bring a court reporter at that party’s
expense.

(4)

The clerk in the county of examination does not enter any
order. If the judgment creditor wants an order following the
hearing, he or she must go to the clerk in the county where
the judgment was entered for any order.
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(5)
c)

C.

An appeal from an order goes to the county where judgment
was entered.

Except as set out immediately above, the procedure set out in II.B.2
on page 36.2 is applicable to the examination of a debtor who
resides in a county other than the county where judgment was
entered.

Discovery procedures under G.S. §§ 1-352.1 and 1-352.2.
1.

Interrogatories pursuant to G.S. § 1-352.1.
a)

As an alternative to setting up a hearing before the clerk, the
judgment creditor may issue interrogatories to the judgment debtor.
If the creditor uses this alternative, the clerk will not be involved
unless a problem arises.

b)

Interrogatories are frequently used to discover assets. If the
judgment debtor’s answers reveal property, the judgment creditor
generally pursues execution without involving the clerk.

c)

The judgment creditor may prepare and serve on the judgment
debtor written interrogatories concerning his or her property, at any
time the judgment remains unsatisfied and within 3 years from the
time of issuing execution. [G.S. § 1-352.1] The judgment creditor
may serve interrogatories before the execution is returned.

d)

The interrogatories may relate to any matters that may be inquired
into under an order for examination of the debtor under G.S. § 1352. [G.S. § 1-352.1]

e)

The judgment debtor must answer the interrogatories within 30 days
of service and must file the answers with the clerk where the
original judgment is docketed. Answers must be served on the party
submitting the interrogatories. [G.S. § 1-352.1]

f)

If the judgment debtor fails to answer, the judgment creditor may
petition (file a motion in the cause) the court for an order requiring
the judgment debtor to answer. At this point the clerk should assess
the supplemental proceeding fee in G.S. § 7A-308.

g)

(1)

The order is served in the same manner as a summons.

(2)

The order must provide that the debtor, as an alternative, can
arrange for a hearing to answer oral questions.

(3)

The order is enforceable pursuant to the contempt provisions
of G.S. § 1-368. See section II.G at page 36.10.

Sometimes a creditor will follow up sending interrogatories with a
motion in the cause for a supplemental hearing to discover assets
under G.S. § 1-352 in order to further question debtor about
property or to get an order for debtor to apply property to
satisfaction of the judgment. The supplemental proceeding fee is
charged when the motion is filed. See section II.B at page 36.2 for
procedure.
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2.

Production of documents and entry on land pursuant to G.S. § 1-352.2.
a)

D.

E.

(1)

Order the judgment debtor or anyone in possession to
produce certain documents for inspection and copying.

(2)

Order the judgment debtor or anyone acting on his or her
behalf to permit entry upon designated land for purposes of
inspection, measuring, surveying, appraising, copying or
photographing.

b)

This motion usually is joined with the motion for a hearing to
discover debtor’s assets.

c)

If the motion is before the clerk, the clerk should make sure the
motion and notice of hearing are served on the judgment debtor
pursuant to Rule 5 at least 5 days, excluding weekends and legal
holidays when the courthouse is closed for transactions, before the
hearing. [G.S. § 1A-1, Rules 5 & 6(d)]

d)

The order is enforceable pursuant to the contempt provisions of
G.S. § 1-368. See section II.G at page 36.10.

Injunction forbidding disposition of property. [G.S. § 1-358]
1.

At the time of issuing the order for a hearing to discover assets or after the
proceeding discovering assets, the clerk may enter an order forbidding the
judgment debtor from transferring or otherwise disposing of his or her
property. [84 Lumber, L.P. v. Habitech Enter., Inc., 187 N.C.App. 509, 653
S.E.2d 257 (2007) (unpublished opinion), review denied, 362 N.C. 356, 662
S.E.2d 904 (2008).] If the clerk enters an order at the time of issuing an order
for a hearing, the clerk should schedule a prompt hearing. See section III.B.6
at page 36.11.

2.

The clerk also may enter an order forbidding the judgment debtor from
disposing of property discovered at hearing. [Ross v. Ross, 119 N.C. 109, 25
S.E. 792 (1896).]

3.

Service under G.S. § 1A-1, Rule 4(j) is recommended, but not required,
because it makes it easy to prove actual notice in order to hold the debtor in
contempt for violating the order.

4.

Violation of the order is punishable by civil contempt. [Ross] See section
II.G at page 36.10.

Order to turn over property when the judgment debtor is concealing property. [G.S. §
1-353]
1.

36.8

Upon motion of the judgment creditor showing good cause, the
clerk or judge in the county where the original judgment is docketed
may:

After issuing an execution against property, and upon proof by affidavit of a
party, to the satisfaction of the clerk, that a judgment debtor has property that
he or she unjustly refuses to apply toward the satisfaction of the judgment,
the clerk may order the judgment debtor to appear at a specified time and
place, to answer concerning the property. Application under G.S. § 1-353

PROCEEDINGS SUPPLEMENTAL TO EXECUTION
may be made immediately as execution only needs to have been issued, not
returned.
2.

The clerk must collect the supplemental proceeding fee set out in G.S. § 7A308.

3.

The creditor must file an affidavit that the debtor has property which he or
she unjustly refuses to apply toward the satisfaction of the judgment.
a)

The court upheld as sufficient an affidavit that stated: plaintiff
recovered judgment against defendant; execution had been issued;
judgment and execution remained unpaid and unsatisfied; and that
there was no known property or equitable interest in real property
sufficient to satisfy the execution; that the defendant listed for
taxation notes due by certain persons and other evidences of debt, of
which defendant was still the owner; and that the defendant had
other choses in action and things of value, not exempt from
execution, which he unjustly refused to apply toward the
satisfaction of the judgment. [First & Citizens Nat’l Bank v. Hinton,
213 N.C. 162, 195 S.E. 359 (1938).]

4.

If a supplemental proceeding is brought under G.S. § 1-353 while an
execution is outstanding and the judgment creditor alleges that the judgment
debtor has property he or she is unjustly refusing to apply toward the
satisfaction of the judgment, the clerk may order property discovered to be
held as security for any deficiency in the judgment remaining after the
execution is returned. However, the clerk cannot order the property sold or
money turned over to the judgment creditor until the execution is returned
unsatisfied. [Boseman v. McGill, 184 N.C. 215, 114 S.E. 10 (1922) (court
ordered 3rd party who owed money to judgment debtor to pay money owed to
the clerk to be held until real property already levied on was sold and a
deficiency remained); McKeithan & Sons v. Walker, 66 N.C. 95 (1872)
(property may be seized under supplemental proceeding, but no final order
applying the property to the satisfaction of the judgment can be made until
the property previously levied on under an execution has been sold).]

5.

The judgment creditor is entitled to get an order of examination under G.S.
§§ 1-353 or 1-352 even if the property the judgment debtor has is incapable
of levy. [G.S. § 1-353]

6.

An examination under G.S. § 1-353 can be done separately from an
examination under G.S. § 1-352 or an order under G.S. § 1-353 may be
included with a petition for an order under G.S. § 1-352. If the judgment
creditor is proceeding under G.S. § 1-353 before execution is returned, the
judgment creditor cannot include a petition for an order under G.S. § 1-352
since execution must have been returned. The clerk should be aware when
combining the two proceedings that the standards in the two statutes are
different.
a)

G.S. § 1-353 allows the judgment debtor to be examined upon proof
that the judgment debtor has property that he or she unjustly refuses
to apply to the judgment.
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b)

F.

Arrest. [G.S. § 1-355] This procedure is rarely used.
1.

III.

a)

There is a danger of the debtor leaving the State or concealing
himself; and

b)

There is reason to believe that the debtor has property that the
debtor unjustly refuses to apply to the judgment.

Return of an execution is not necessary.

3.

The court may require the judgment debtor to post a bond with one or more
sureties to ensure:
a)

The judgment debtor’s attendance in court; and

b)

That the judgment debtor does not dispose of nonexempt property.

If the judgment debtor fails to give a bond when required to do so, he or she
may be held in civil contempt (kept in jail until the judgment debtor executes
the bond).

Sanction of civil contempt available against a judgment debtor. Pursuant to G.S. § 1368, if the judgment debtor violates any of the clerk’s orders, the clerk can enter a
show cause order for a contempt hearing to be heard by a judge.
1.

The judge may punish by contempt any person, party or witness who
disobeys an order of the court, judge or referee that has been duly served.
This is civil contempt under G.S. § 5A-25.

2.

A judge in the division in which the judgment was entered, which is also the
county where the order is issued, must conduct the contempt hearing.

Supplemental Proceedings Against A Third Person
A.

36.10

The judgment debtor may be arrested if an affidavit is filed showing that:

2.

4.

G.

G.S. § 1-352 allows the judgment debtor to be examined to
determine whether or not the judgment debtor has property to apply
to the judgment.

General. Proceeding to discover property of a judgment debtor held by a third party
or a debt owed by a third party to a judgment debtor under G.S. § 1-360.
1.

A person who has property of the judgment debtor or is indebted to the
judgment debtor may be ordered to appear for an examination by a judgment
creditor about that property or debt.

2.

The purpose of this kind of supplemental proceeding is to reach property that
the sheriff cannot reach under the execution.
a)

Debts owed by a third person to the judgment debtor are not among
the types of property subject to levy under an execution. [G.S. § 1315]

b)

Because a third person holding judgment debtor’s property may
have an interest in the property, a sheriff holding an execution may
not force a third person holding property belonging to the debtor to
turn it over to the sheriff. A judgment creditor must file a
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supplemental proceeding to determine whether the property may be
used to satisfy his or her judgment.
3.
B.

A person indebted to the judgment debtor may voluntarily pay the amount of
the debt to the sheriff holding an execution. See section III.C at page 36.16.

Procedure to reach property held or debts owed by third party.
1.

When initiated. The proceeding may be initiated at the time an execution is
issued, while an execution is outstanding, or after it has been returned. The
judgment creditor is subject to the 10-year limitation on the issuance of an
execution in G.S. § 1-306.

2.

How initiated. The only proper way for a judgment creditor to initiate a
supplemental proceeding is to file a motion in the cause.
a)

It should request the clerk to summon the person listed to indicate
whether he or she is holding property belonging to or is indebted to
the judgment debtor.

b)

The motion must be accompanied by an affidavit indicating that the
person to be summoned has property of the judgment debtor or is
indebted to the debtor in an amount exceeding $10.

3.

Where initiated and examined. The proceeding must be initiated in the
county where the judgment was entered. The examination also must take
place in that county. (The statute requiring a hearing to be held in the county
of residence—G.S. § 1-361—applies to the defendant only.)

4.

Fee. The fee for proceedings supplemental to execution is found in G.S. §
7A-308(a)(2).

5.

Order for examination. The clerk issues an order to the person summoned
either to:

6.

a)

Appear before the clerk at a specified time and place to answer
whether he or she is holding property belonging to the judgment
debtor or is indebted to the judgment debtor for an amount
exceeding $10 or

b)

Respond by verified answers by a specified date to interrogatories
supplied.

The order may also forbid the third party from transferring or otherwise
disposing of nonexempt property of the judgment debtor. [G.S. § 1-358]
a)

Court may order third person holding property of or owing a debt to
the debtor not to transfer property belonging to or debts owed to
debtor. [Westminster Nat’l Bank v. Burns, 109 N.C. 105, 13 S.E.
871 (1891); Coates Bros. v. Wilkes, 92 N.C. 376 (1885).]

b)

The most frequent request for an order forbidding transfer occurs
when the creditor is trying to reach debtor’s bank account. In that
case, frequently the creditor will ask the clerk to sign an order
freezing the bank account. Otherwise the debtor can take all of the
funds out of the account before the hearing. See Appendix I for
examples of orders for a hearing for the bank to indicate whether it
36.11
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has funds belonging to the judgment debtor and freezing a bank
account.

7.

c)

The clerk has complete discretion whether to issue an order freezing
a bank account or prohibiting transfer of property before the hearing
and also has the discretion to request more information before
issuing such an order.

d)

If the clerk enters an order to a third person to freeze a bank account
or not to dispose of property belonging to the debtor, the clerk must
set a date for a prompt hearing for the third person to appear at the
hearing. What constitutes a “prompt” hearing may depend on the
nature of the property that is the subject of the order. See section
III.B.7 below for further discussion of what constitutes a prompt
hearing.

e)

Before entering an order prohibiting a person from disposing of
property or money owed to the judgment debtor, the clerk should
carefully balance the needs of the judgment creditor with the harm
to the judgment debtor. The clerk should be particularly cautious
about freezing a bank account because of the harm to the judgment
debtor of having checks returned for insufficient funds and the
likelihood that the funds in the account are exempt wages or social
security benefits.

Notice of hearing to debtor.
a)

36.12

The court may in its discretion require notice of the proceeding to
be given to any party to the action, in such manner as seems proper.
[G.S. § 1-360] Although the statute gives the clerk discretion
whether to notify the judgment debtor, the better practice is to
notify the judgment debtor of the hearing unless the judgment
creditor advises the clerk of circumstances justifying no notice.
(1)

In the case of a bank account, the debtor must be given
notice of the hearing so that he or she will have an
opportunity to raise a defense that the property is
exempt. [Finberg v. Sullivan, 634 F.2d 50 (3rd Cir. 1980);
Betts v. Tom, 431 F. Supp. 1369 (D. Haw. 1977).]

(2)

If the judgment debtor is going to be given notice of the
hearing when the property is a bank account, the clerk
should consider freezing the bank account to prevent the
debtor from withdrawing all of the money before the
hearing. The clerk also might direct the creditor to serve the
bank before the debtor.

(3)

If the clerk enters an order freezing the bank account,
the clerk must set a prompt hearing. There is no clear
answer as to what constitutes a “prompt” hearing. One case
indicated that 15 days was too long [Finberg v. Sullivan, 634
F.2d 50 (3rd Cir. 1980), but another court has said “that the
nature of due process negates any concept of inflexible
procedures universally applicable to every imaginable
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situation.” [Reigh v. Schleigh, 784 F.2d 1191 (4th Cir.), cert.
denied, 479 U.S. 847 (1986).] However, because of the
potential harm to the judgment debtor when freezing a bank
account, the hearing should be held within 5 or 6 days. If
necessary, the clerk should require the judgment creditor to
telephone the judgment debtor about the hearing as well as
serving the notice by mail.
(4)

b)

8.

9.

Rule 6 of the N.C. Rules of Civil Procedure requires 5days
notice of a hearing, but when a bank account is frozen, the
clerk might decide that a quicker hearing is necessary as
long as the debtor does not object.

The notice of the hearing served on the judgment debtor should
indicate that the judgment debtor may appear at the hearing or
submit an affidavit to the court indicating that the funds held by the
bank are earnings for personal services and are necessary to support
his or her family or that by specific federal or state law the funds are
not subject to be applied to the satisfaction of the judgment. For
example, social security payments may not be taken. [See Elmwood
v. Elmwood, 295 N.C. 168, 185, 244 S.E.2d 668, 678 (1978) (G.S. §
1-362 requires debtor to show that earnings are needed for support
of family).]

Practice tips. Two alternative methods for freezing bank accounts.
a)

Alternative 1. Upon motion of the judgment creditor under G.S. § 1360, clerk may order bank to appear and indicate whether bank is
holding more than $10 belonging to the judgment debtor and may
order bank to freeze the bank account. Clerk also must give notice
of hearing to judgment debtor.

b)

Alternative 2. Upon motion of the judgment creditor, clerk can
order the bank to file an affidavit indicating whether it has more
than $10 belonging to the judgment debtor and the nature of the
account in which the funds are held. No notice to the debtor is given
when the bank is ordered to file the affidavit. If the affidavit
indicates the bank is holding funds, then, upon motion of the
judgment creditor, the clerk can enter an order freezing the bank
account and setting a hearing for the bank to appear and indicate the
funds in the account at the time the account was frozen. The
judgment debtor must be given notice of the hearing and an
opportunity to appear and show that the funds in the account are
exempt.

c)

Although either procedure is permissible, Alternative 2 is more
balanced in protecting the interests of both the judgment creditor
and judgment debtor.

Hearing.
a)

The clerk is present during the hearing.

b)

Examination.
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10.

(1)

All examinations and answers must be under oath. For a
corporation, a corporate officer must answer under oath.
[G.S. § 1-356]

(2)

No record is required for appeal purposes since appeal is de
novo pursuant to G.S. § 1-301.1(b). The attorney for the
judgment creditor may bring a court reporter at that party’s
expense.

(3)

Either party may examine witnesses. [G.S. § 1-356]

(4)

Self-incrimination. No one can refuse to answer a question
in the hearing because it would tend to incriminate the
person or show the fraudulent conveyance of property.
Answers cannot be used as evidence against the witness in
any criminal proceeding. [G.S. § 1-357]

Clerk’s determination and order.
a)

The clerk must determine to his or her satisfaction that the third
person acknowledged at the hearing that he or she is in possession
of unencumbered property of the judgment debtor or is indebted to
the judgment debtor in an amount exceeding $10 before an
execution can issue against the property or debt. [G.S. § 1-360.1]
(1)

36.14

Under this statute, upon request of the judgment creditor, the
clerk apparently can issue an execution ordering the sheriff
to take the specific property from the third party and sell it.
What is unclear is whether after Household Finance Corp. v.
Ellis, 107 N.C.App. 262, 419 S.E.2d 592 (1992), aff’d per
curiam, 333 N.C. 785, 429 S.E.2d 716 (1993), the judgment
debtor would be entitled to a new notice of rights and the
opportunity to claim the property as exempt, which may
make the statute meaningless.

b)

Upon request of the judgment creditor, the clerk may issue an order
for the property found to be applied toward the satisfaction of the
judgment. [G.S. § 1-362] In the situation like the bank account
where the third party acknowledges that he or she is holding money
belonging to the judgment debtor, the clerk may enter an order
requiring the third party to pay the money, or so much of it as will
satisfy the judgment, to the clerk. However, if there is an execution
outstanding in the county, the clerk should order the third party to
pay the money to the sheriff.

c)

The debt owed must be due at the time of the issuance and service
of the order for the examination, not in the future. [Motor Finance
Co. v. Putnam, 229 N.C. 555, 50 S.E.2d 670 (1948).]

d)

Although property held by the third person may be encumbered by
security agreements, it is “unencumbered” under this statute if there
is equity in the property. For example, the third person is in
possession of judgment debtor’s new stereo system, which is
subject to a purchase money security agreement. The value of the
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stereo system is $1,500 and the security agreement indicates an
outstanding balance of $1,750. In that instance the stereo is
encumbered. But if the outstanding balance was $500, the property
has equity of $1,000, and it can be reached in a supplemental
proceeding. (The property will be sold subject to the security
agreement.)
e)

The third person in possession of property belonging to the
judgment debtor or owing money to the judgment debtor may assert
a superior claim to the property.
(1)

Example. Professional Car Repair, Inc. is served with a
notice of hearing in a supplemental proceeding because it is
alleged to have possession of the judgment debtor’s 2006
Ford Taurus. The president of Professional Car Repair
comes to the hearing and indicates the corporation has
possession of the car, but is holding the car under a
possessory lien until the judgment debtor pays the charges
for repairs made.

(2)

Example. Friendly Bank receives a notice of a supplemental
hearing against judgment debtor alleging the bank is
indebted to the judgment debtor for more than $10. Friendly
Bank indicates that the judgment debtor does have an
account, but that the judgment debtor is also indebted to the
bank for a matured loan for more than the underlying
judgment on which the supplemental proceeding is brought.
The bank asserts its right of setoff against the funds in the
account.

f)

The supplemental proceeding is not for the purpose of contesting
the right of the third person to the property if that right is in dispute.
If the third person asserts a claim against the property or debt owed,
the clerk can appoint a receiver to bring an action against the third
person to determine the matter. [G.S. § 1-366; Westminster Nat’l
Bank v. Burns, 109 N.C. 105, 13 S.E. 871 (1891).]

g)

Similarly, the purpose of a supplemental proceeding against a third
party is not to try title to the property in dispute, which must be
done in a separate action. If there is conflicting evidence regarding
title to the property, the clerk should not enter an order requiring the
property to be used to satisfy the underlying judgment, but should
appoint a receiver to bring a lawsuit to determine title to the
property. [See Westminster Nat’l Bank v. Burns, 109 N.C. 105, 13
S.E. 871 (1891).]

h)

Order to apply judgment debtor’s property to satisfaction of the
judgment.
(1)

When the examination reveals that the third party has
property of the judgment debtor, the clerk may order that it
be applied towards satisfaction of the judgment. [G.S. § 1362]
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(2)

11.

C.

36.16

Any property discovered may be applied towards the
judgment, whether or not subject to execution except exempt
property and earnings of the judgment debtor. [G.S. § 1-362]
See section IV.C at page 36.20.
(a)

Exempt means claimed as exempt under G.S.
Chapter 1C procedure or property not subject to
execution or attachment by specific state or federal
law, such as social security benefits or work first
assistance.

(b)

See Setting Aside Exemptions, Civil Procedures,
Chapter 37, for more on exempt property.

(c)

If debtor has waived statutory exemptions by failing
to respond to a notice to claim exemptions, he or she
may claim the constitutional exemption out of
property discovered in a supplemental proceeding.
[Comm’r of Banks ex rel. Goldsboro Sav. & Trust v.
Yelverton, 204 N.C. 441, 168 S.E. 505 (1933)
(debtor claimed personal property exemption in
$300 monthly disability payments).]

(3)

The creditor has no right to the specific property except to
have it applied to the judgment when converted to money.
[In re Daves, 81 N.C. 72 (1879).]

(4)

When the sheriff has levied on other property but has not yet
sold it, the court can still order the third party having
property of the debtor to pay it into court to be held as
security for any deficiency owed after property levied upon
is sold. [Boseman v. McGill, 184 N.C. 215, 114 S.E. 10
(1922).]

Appeal of order to examine third party.
a)

Parties have a general right to appeal an order of the clerk issued in
a supplemental proceeding. [G.S. § 1-301.1]

b)

Hearing on the appeal is de novo to a judge in the division in which
the underlying judgment was entered. [G.S. § 1-301.1(b)]

Voluntary payment by a third party to the sheriff under G.S. § 1-359. After execution
is issued, a person indebted to the judgment debtor may voluntarily pay the amount
of the debt to the sheriff holding the execution. The sheriff’s receipt operates as a
discharge for the amount paid. [G.S. § 1-359]
1.

Bank that voluntarily paid to the sheriff the amount in a judgment debtor’s
bank account after being notified of an outstanding writ of execution against
the depositor not liable to the depositor because G.S. § 1-359 provided bank
a complete defense. [Faught v. BB&T, 53 N.C.App. 132, 280 S.E.2d 26
(1981).]

2.

In practice, some banks will pay the sheriff when the sheriff shows the bank
an execution against a judgment debtor who holds an account at the bank.
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This is a voluntary payment by the bank or other debtor; the sheriff cannot
levy on a debt owed to the judgment debtor under an execution. Other banks
will not pay without a supplemental proceeding being filed and an order
issued by the clerk or judge.
D.

IV.

Sanction of contempt available against a third party. [G.S. § 1-368]
1.

The clerk may issue a show cause order for a civil contempt hearing before a
judge for failure to comply with an order.

2.

The judge may punish by contempt any person, party or witness who
disobeys an order of the court, judge or referee that has been duly served.
This is civil contempt under G.S. § 5A-25.

3.

A judge in the division in which the judgment was entered must conduct the
contempt hearing.

4.

Although a corporation may not be incarcerated for contempt, an order
against a corporation is binding on its agents whether specifically named in
the order or not. The agent charged with contempt must be personally
connected with defying the order. [Am. Jur. Contempt § 48] Sometimes the
agent involved in defying the order is specifically named individually along
with the corporation in the contempt proceeding, but apparently that is not
necessary. [See South Blvd. Video & News, Inc. v. Charlotte Zoning Bd. of
Adjustment, 129 N.C.App. 282, 498 S.E.2d 623, appeal dismissed, review
denied, 348 N.C. 501, 510 S.E.2d 656 (1998) (owner of corporation found in
civil contempt for corporation’s failure to comply with court order).]

Property Reachable and Not Reachable By Supplemental Proceeding
A.

B.

General rule is that any nonexempt property of the debtor is reachable in a
supplemental proceeding.
1.

The court may order any property of the debtor, in the debtor’s hands or in
the hands of another person, to be applied to the satisfaction of a judgment,
except property designated as exempt from execution. [G.S. § 1-362]

2.

For more on the judgment debtor’s exemptions, see Setting Aside
Exemptions, Civil Procedures, Chapter 37.

Property or interests reachable.
1.

Debts owed to judgment debtors, including bank accounts.
a)

Debts owed to judgment debtors are not reachable by execution and
must be sought under supplemental proceedings. G.S. § 1-315 lists
the types of property that are subject to levy and sale under an
execution, including tangible personal property, real property, and
choses in action represented by indispensable instruments (e.g.,
checks, stock certificates).

b)

Bank accounts, which are debts owed by the bank to its depositors,
are not subject to execution and must be reached through a
supplemental proceeding. [See McIntosh Grocery Co. v. Newman,
184 N.C. 370, 114 S.E. 535 (1922) (bank account is considered a
chose in action not subject to seizure and sale under execution).]
36.17

PROCEEDINGS SUPPLEMENTAL TO EXECUTION
c)

d)
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Joint bank accounts.
(1)

As to ownership of the funds in a joint bank account, North
Carolina common law provides that the funds belong to the
person who deposits them. [Leatherman v.Leatherman, 297
N.C. 618, 256 S.E.2d 793 (1979); Smith v. Smith, 255 N.C.
152, 120 S.E.2d 575 (1961); Jimenez v. Brown, 131
N.C.App. 818, 509 S.E.2d 241 (1998), review denied, 350
N.C. 96, 533 S.E.2d 466 (1999).]

(2)

But nothing else appearing, the account is owned in equal
shares. [Bowling v. Bowling, 243 N.C. 515, 91 S.E.2d 176
(1956); Smith v. Smith, 190 N.C. 764, 130 S.E. 614 (1925).]
Thus, the burden is on the judgment debtor or joint tenant to
prove a different division (ownership) of the funds.

(3)

Because the creditor cannot reach property owned by the
joint owner who is not a judgment debtor, the clerk should
make sure that not only the judgment debtor but also the
joint account holder be given notice of a supplemental
hearing bringing in the bank to determine whether debtor has
money in the account.
(a)

The clerk should not issue an order applying funds
in a joint account to satisfy the judgment until all
joint owners of the account are given notice and an
opportunity to prove ownership of the funds.

(b)

If the clerk enters an order to freeze a bank account
knowing at the time that it is a joint account, the
clerk should order the bank to freeze only half the
funds in the account.

(4)

“Payable on death” or “Totten Trust” accounts (for example,
father deposits funds into an account in father’s name to be
paid to son on father’s death) are accounts in depositor’s
name only and the entire amount can be reached by
depositor’s creditors. [Jimenez v. Brown, 131 N.C, App. 818,
509 S.E.2d 241 (1998), review denied, 350 N.C. 96, 533
S.E.2d 466 (1999).] Under these accounts, the depositor
maintains complete control of the trust funds until his or her
death.

(5)

Uniform gift to minor’ accounts are owned by the minor and
the depositor is a fiduciary for the minor. [Jimenez] In these
accounts, the depositor makes an irrevocable gift to the
minor.

A lien does not arise in favor of the creditor by mere issuance of
notice to the third party holding the judgment debtor’s property.
[McIntosh Grocery Co. v. Newman, 184 N.C. 370, 114 S.E. 535
(1922).]
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e)

Some judgment creditors or their attorneys may try to short-circuit
the process by presenting to the clerk for signature a document
styled as an “order in aid of execution” or something to that effect,
although usually they seek these orders from a judge. The order, if
signed, would authorize the sheriff to levy on accounts and
instruments maintained by the judgment debtor at a bank without
having a supplemental proceeding hearing.
(1)

(2)

The clerk should be very cautious when presented with an
order of this type. The clerk should be aware that:
(a)

There is no authority for the clerk to sign this type of
order without a supplemental hearing. In Able
Outdoor, Inc. v. Harrelson, 341 N.C. 167, 459
S.E.2d 626 (1995), the trial judge had signed an
order entitled “order in aid of execution.” However,
the order required the NC Dep’t of Transportation to
appear in court to answer regarding property in its
possession which could satisfy the judgment rather
than ordering the sheriff to seize property. (Able was
an order against the debtor under G.S. § 1-355 and
not against a third party owing money to the
judgment debtor.)

(b)

The language in the proposed order may be too
broad. For example, the proposed order may seek to
reach the debtor’s bank account when the account
could contain wages that are exempt under G.S. § 1362 or social security funds that are exempt under
federal law.

The clerk should encourage the creditor to file a
supplemental proceeding and order the third party owing
more than $10 to the judgment debtor to appear at the
hearing to disclose whether and how much, he or she owes
the judgment debtor. If the creditor is concerned about
withdrawal of the funds, the clerk can issue an order
restraining transfer (freezing the account) under G.S. § 1358. Because the clerk would schedule a prompt hearing and
give notice to the debtor, the debtor would have a chance to
show that the funds are exempt and should not be ordered to
be turned over to satisfy the judgment.

2.

Interest in an estate governed by Chapter 28A. A distributive share in an
estate, whether the exact amount is ascertained or uncertain, can be subjected
to the payment of the holder’s debts. [Rand v. Rand, 78 N.C. 12 (1878).]

3.

A vested future interest can be reached in a supplemental proceeding by a
judgment creditor of the remainderman. [North Carolina Nat’l Bank v. C.P.
Robinson Co., 319 N.C. 63, 352 S.E.2d 684 (1987) (judgment debtor’s future
interest in his father’s estate after death of the life tenant held subject to
creditor’s claim but case vacated on venue issue).]
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4.

C.

Interest in a partnership. A partner’s interest in the assets of a partnership
remaining after partnership debts paid and partnership affairs adjusted can be
reached in a supplemental proceeding. [Johnson Cotton Co. v. Reaves, 225
N.C. 436, 35 S.E.2d 408 (1945) (partner was judgment debtor).]

Property or interests not reachable.
1.

Property exempt from the enforcement of a monetary judgment. See Setting
Aside Exemptions, Civil Procedures, Chapter 37.

2.

Earnings of the judgment debtor.

3.

a)

The debtor’s earnings for a period of 60 days before the order
cannot be applied toward satisfaction of a judgment when the
earnings are necessary for the use of a family supported wholly or
partly by the debtor’s labor. [G.S. § 1-362]

b)

Receiver cannot be appointed to reach future earnings of the
judgment debtor as they become due because they would be exempt
under G.S. § 1-362. [Harris v. Hinson, 87 N.C.App. 148, 360
S.E.2d 118 (1987); see also Motor Finance Co. v. Putnam, 229 N.C.
555, 50 S.E.2d 670 (1948) (prospective earnings of a judgment
debtor are neither property of the judgment debtor nor a debt due
the judgment debtor from a third person; therefore earnings are not
reachable in a supplemental proceeding).]

c)

“For use of a family” supported by the debtor includes a debtor’s
second family. [Elmwood v. Elmwood, 295 N.C. 168, 244 S.E.2d
668 (1978) (debtor’s military retirement pay exempt under G.S. § 1362 from first wife’s judgment for alimony because necessary for
support of debtor’s second family).]

d)

Earnings under G.S. § 1-362 have been interpreted to include rental
payments expected to be received in the future. [Jacobi-Lewis Co. v.
Charco Enterprises, Inc., 121 N.C.App. 500, 466 S.E.2d 338
(1996).] But see In re Dillon, 2005 WL 1629923 (M.D.N.C. 2005)
(unpublished opinion), in which the bankruptcy court relying on
Elmwood gave a reasoned opinion as to why Jacobi-Lewis was
incorrectly decided and would not be followed by the N.C. Supreme
Court.

e)

The judgment debtor’s defense of funds being earnings from the
previous 60 days is more likely to arise when reaching a checking
account rather than a savings account, money market account, or
certificate of deposit.

Property held by the entirety and proceeds from that property.
a)
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Property held as tenancy-by-the entirety is not subject to execution
to satisfy a judgment against one spouse. [Grabenhofer v. Garrett,
260 N.C. 118, 131 S.E. 675 (1963); Hood v. Mercer, 150 N.C. 699,
64 S.E. 897 (1909).] Once property held as tenants by the entirety is
sold by the voluntary act of the parties, the funds derived from the
sale become personalty and are held by the parties as tenants in
common. [Forsyth County v. Plemmons, 2 N.C.App. 373, 163
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S.E.2d 97 (1968).] Condemnation is not considered a voluntary act,
but foreclosure is.

V.

b)

One half of the earnings from entirety property, however, may be
applied against the debts of one spouse alone. [Hodge v. Hodge, 12
N.C.App. 574, 183 S.E.2d 800, cert. denied, 279 N.C. 726, 184
S.E.2d 884 (1971) (rental income from house held by the entirety
held available in a supplemental proceeding to satisfy debt against
the husband). When Hodge was decided all of the earnings from
entirety property belonged to the husband.] However, the debtor
may be able to show that rental payments are exempt as “earnings
for his personal services” needed for support of the family. [See
Jacobi-Lewis Co. v. Charco Enterprises, Inc., 121 N.C.App. 500,
466 S.E.2d 338 (1996).]

c)

Joint tenancies with right of survivorship are subject to being seized
under supplemental proceedings.

Receivership
A.

G.S. § 1-363 authorizes the court or judge having jurisdiction over the appointment
of receivers to appoint a receiver in a supplemental proceeding. For the procedure in
appointing a receiver, see Coates Bros. v. Wilkes, 92 N.C. 376 (1885). There is some
question as to whether a clerk has authority to appoint a receiver since G.S. § 1-501
specifies a judge must appoint receivers. In Doxol Gas of Angier, Inc. v. Howard, 28
N.C.App. 132, 220 S.E.2d 203 (1975), the petitioner argued that plaintiff’s affidavit
for appointment of a receiver did not comply with G.S. § 1-501, but the court said
that did not matter because the motion was brought under G.S. § 1-363. The court
looked to Coates for procedure under 1-363 so G.S. § 1-501 does not cover the
procedure for appointment of receivers in supplemental proceedings. However, it is
not completely clear that a clerk has authority to appoint a receiver under G.S. § 1363 so the safer practice if the judgment creditor requests appointment of a receiver
is to send him or her to a judge of the proper division for the appointment.

B.

Purpose of appointing receiver.

C.

1.

A receiver should be appointed when it appears necessary to secure property
belonging to the judgment debtor.

2.

The purpose of appointing a receiver in a supplemental proceeding is to take
possession and get control of property of the judgment debtor, to preserve
property that is subject to the debt, to collect future debts owed to the
judgment debtor as they become due, to bring actions necessary to recover
property that might be in the hands of third parties claiming the property or
property fraudulently disposed of by the debtor. [Coates Bros. v. Wilkes, 92
N.C. 376 (1885).] However, a receiver cannot be appointed to collect future
earnings of the judgment debtor because they are exempt. [Harris v. Hinson,
87 N.C.App. 148, 360 S.E.2d 118 (1987).]

A receiver may be appointed if there is evidence tending in a reasonable degree to
show that the judgment debtor probably has property that should be applied to the
debt or that the debtor probably has made a fraudulent conveyance of his or her
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property. [Coates Bros.; Massey v. Cates, 2 N.C.App. 162 S.E.2d 589 (1968)
(receiver appointed to take possession of property of defendant and to take necessary
action to recover assets fraudulently transferred to judgment debtor’s wife).]
D.

E.
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Order appointing a receiver is filed in the clerk’s office.
1.

The order appointing a receiver is filed in the clerk’s office where the
judgment was rendered. [G.S. § 1-364]

2.

G.S. § 1-364 directs the clerk to record the appointment in “a book to be kept
for that purpose” but there is no longer a special book for that purpose. The
clerk should file the order in the existing case file.

When the judgment debtor’s property vests in a receiver.
1.

Before the receiver is vested with any real property of the judgment debtor, a
certified copy of the appointment order must be filed and recorded on the
execution docket (Judgment Index) in the clerk’s office in the county where
any real estate of the judgment debtor is located and also in the clerk’s office
where the debtor resides. [G.S. § 1-365]

2.

If there has been no restraining order made with respect to the judgment
debtor’s property under G.S. § 1-358, the receiver is vested with the debtor’s
property from the time the appointment order is filed. If a restraining order
with respect to the judgment debtor’s property has been made, the receiver is
vested with the debtor’s property from the time of service of the restraining
order. [G.S. § 1-364]
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APPENDIX I
Sample Forms for Supplemental Proceeding to Reach Bank Account
A. Sample Motion and Affidavit for Supplemental Hearing
STATE OF NORTH CAROLINA
____________ County
Plaintiff
v.
Defendant

File #

MOTION FOR SUPPLEMENTAL PROCEEDING

NOW COMES THE JUDGMENT CREDITOR (name judgment creditor) ________________
pursuant to G.S. § 1-360 and 1-358, and requests the Court to order (name Bank)
__________________________________________ (hereinafter BANK) to appear at a hearing or
respond by affidavit to provide evidence regarding funds it holds belonging to the judgment debtor
(name judgment debtor) _________________..
The judgment creditor obtained a judgment in this matter against the judgment debtor on (give date)
_________________ in the amount of $______________, with interest thereon at _____% per year
from (give date) __________________ until paid in full, plus court costs. The current balance owed
by the defendant is $_________________________.
The judgment creditor had a writ of execution issued on the judgment on (give date) __________ and
the execution  has been returned unsatisfied  is presently outstanding.
On information and belief, the defendant has funds of more than $10 with BANK.
Wherefore, judgment creditor requests the Court to set a hearing for BANK to respond regarding the
funds that it holds.
 The judgment creditor also requests the Court to enter an order requiring BANK to freeze the
funds up to $_______________ belonging to the judgment debtor until a hearing can be held.
(Name, Address & Telephone of Judgment Creditor’s Attorney)
This the _______ day of _____________, 2___.
_______________________________________________
 Judgment Creditor
 Attorney for Judgment Creditor
(County in which oath given), North Carolina
Signed and sworn to before me this day
by (name principal)
Date:
(Official Seal)

(Signature of notary)
(Printed or typed name), Notary Public
My commission expires: (date comm’n expires)
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B. Sample Order for Bank to Appear
STATE OF NORTH CAROLINA
______________ COUNTY

File #
In the General Court of Justice
 District  Superior Court Division

Name of Plaintiff

SUPPLEMENTAL PROCEEDING
ORDER TO THIRD PARTY BANK/
NOTICE OF HEARING/
 ORDER FREEZING ACCOUNT

v.
Name of Defendant

FINDINGS
The judgment creditor has filed a verified motion for a supplemental proceeding pursuant to G.S. 1360 seeking to have (name bank)_______________________(hereinafter referred to as BANK)
summoned to determine whether it has funds in its possession belonging to the judgment debtor
(name judgment debtor)_________________.
The Court finds that judgment creditor obtained a judgment in this matter against the judgment debtor
on (give date) _______________________ in the amount of $_______________, with interest
thereon at ___% per annum from (give date) _________________ until paid. At the present time the
judgment debtor owes the balance of $______________. An execution has been issued and 
returned unsatisfied  is presently outstanding. The judgment creditor’s verified motion indicates
that BANK has funds belonging to the judgment debtor in the amount of more than $10.
ORDER
Therefore, it is ORDERED THAT
1. BANK appear before the undersigned Clerk at the date, time, and place listed below and
answer whether it has funds belonging to the judgment debtor (name judgment debtor)
____________________, the amount of those funds, the nature of the account (individual,
joint etc.) and whether BANK asserts a claim against those funds. If BANK prefers to
respond in writing it must file the attached verified affidavit with this office before the date of
the hearing listed below.
2. The judgment debtor serve a copy of this Order on BANK.
 3. The judgment creditor serve a copy of this Order on judgment debtor  and after serving
BANK telephone judgment debtor of the date, time and location of the hearing.
 4. BANK immediately freeze the funds in its possession that belong to the judgment debtor until
further Order from this Court. If the account is in the name of judgment debtor and some other
person, freeze ONLY one-half of the funds in the account at the time of service of this Order.
Date of Hearing
Location of Hearing

Time of Hearing
AM PM

Date Issued
Signature
______________________________
Assistant CSC  Clerk of Superior Court

NOTE to DEFENDANT: If you believe that any funds held by the bank named above in your name
are not subject to being seized for payment of this judgment, you must appear at the time and place
set out for the hearing and bring any evidence to show that the funds do not belong to you or they are
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exempt under North Carolina law or under any federal law. Examples of some funds that cannot be
taken are your earnings within in the preceding 60 days if needed for support of your family, social
security benefits, Work First benefits, and certain veteran’s benefits.

NOTE TO THE CLERK: If the clerk follows the procedure of first ordering the Bank to file an
affidavit regarding the funds held, the clerk would stop the Order at Number 2 and would require the
Bank to file the affidavit rather than appearing. After the Bank responds by affidavit, upon motion by
the judgment creditor, the clerk could issue an order setting up a hearing, freezing the bank account,
and giving notice to the judgment debtor (using Numbers 3 and 4 on the form).
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C. Sample Verified Statement By Bank
STATE OF NORTH CAROLINA
_________________ COUNTY

FILE #. __________________

Plaintiff
v.

VERIFIED STATEMENT BY
___________________ BANK
IN LIEU OF APPEARING AT
SUPPLEMENTAL PROCEEDING

Defendant

The undersigned, being duly sworn, says
1. I am ___________________________________, and I am employed by
___________________Bank, in the capacity of ___________________________.
2. That ______________ Bank has verified the following: (check all that apply)








The judgment debtor (name judgment debtor) _____________________has an account
in this bank.
This account is  a checking account  savings account  money market account
 certificate of deposit  (describe other)__________________________.
This account is  an individual account solely in the name of the judgment debtor 
a joint account in the name of judgment debtor and ____________  a payable on
death account  trust account  other (describe) __________________________.
There are funds in the amount of $_________ in this account at this time.
Pursuant to the Order issued by the Court, the Bank has frozen the account.
There are no funds in the account at this time.
The judgment debtor has no account at this time.

3. The above statements are true to the best of my knowledge and belief.
This the _____________ day of ___________________, 2___.
__________________________________
Print name _________________________
Affiant
Sworn to and subscribed before me this __________ day of ___________, 2009
(County in which oath given), North Carolina
Signed and sworn to before me this day
by (name principal)
Date:
(Official Seal)
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(Signature of notary)
(Printed or typed name), Notary Public
My commission expires: (date comm’n expires)
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D. Order After Supplemental Hearing
STATE OF NORTH CAROLINA
______________ County

File #

Plaintiff
v.
Defendant

ORDER AFTER SUPPLEMENTAL
HEARING
Findings

After a hearing pursuant to G.S. § 1-360, the undersigned finds the following:
(Name bank) _____________________ (hereinafter referred to as BANK) acknowledged that it has
$_________________ in funds belonging to the judgment debtor. The funds are held in a  checking
account  savings account  money market account  certificate of deposit  (describe
other)_________________. The account is  an individual account solely in judgment debtor’s name
 a joint account with _______________. a payable on death account in judgment debtor’s name
payable to ______________  a trust account
 (describe other account)
_____________________________.
The judgment debtor was given notice of the hearing and  appeared  did not appear.
 Based on evidence offered by the judgment debtor, the undersigned Clerk finds that the funds in
the account  are  are not subject to being applied to satisfy the judgment in that they are (describe
funds that are exempt from being reached)________________________________________
___________________________________________________________________________.
The judgment debtor offered no evidence that the funds are not subject to being applied to satisfy
the judgment.
Order
THEREFORE, THE UNDERSIGNED CLERK ORDERS:
 BANK to immediately freeze  all of the funds  $ __________ of the funds in judgment
debtor’s bank account until further Order from this Court.
 BANK to pay $_________________ into the Office of the Clerk of Superior Court of
________________ County to be applied to the judgment in this case  and upon paying the funds to
the Office of the Clerk unfreeze the judgment debtor’s bank account.
 BANK to pay $_________________ to the Sheriff of _________________ County to be applied
to the execution currently in the Sheriff’s possession to be applied to the satisfaction of this judgment
 and upon paying the funds to the Sheriff unfreeze the judgment debtor’s bank account.
 BANK to immediately unfreeze the judgment debtor’s bank account.
This the ___________ day of ____________, 2____.
_______________________________________
 Assistant CSC  Clerk of Superior Court
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I.

Introduction
A.

Definitions.
1.

“Judgment creditor.” As used in this outline, judgment creditor or
creditor means the party to whom monetary damages or possession
of personal property is awarded. The judgment creditor is not
necessarily the plaintiff in the lawsuit.

2.

“Judgment debtor.” As used in this outline, judgment debtor or
debtor means the party ordered to pay monetary damages or to turn
over possession of personal property. The judgment debtor is not
necessarily the defendant in the lawsuit.

B.

Nature of clerk’s role in setting aside exemptions and issuing executions. In
the past, the clerk’s role in issuing executions has been held to be ministerial.
[Gooch v. Gregory, 65 N.C. 142 (1871).] With the 1981 adoption of the
current procedure requiring clerks to determine exemptions, the
determination of exemptions and issuance of an order designating
exemptions is a judicial act, which must be performed by the clerk or an
assistant clerk and for which the clerk has judicial immunity. However, the
issuance of the execution itself after the determination of exemptions
probably remains a ministerial act that can be performed by a deputy clerk.

C.

General description of exemptions. A judgment debtor may claim certain
property he or she owns as exempt (or free) from the enforcement of a
monetary judgment or a judgment for possession of household goods. This
procedure is called setting aside exemptions and precedes the issuance of a
writ of execution or in some cases the issuance of a writ of possession for
personal property.

D.

Two kinds of exemptions. There are two kinds of exemptions—statutory
exemptions and constitutional exemptions. The constitutional exemptions of
$1,000 in real property and $500 in personal property were the only
exemptions available to a judgment debtor until 1981 when the General
Assembly adopted statutory exemptions that include specific types of
property with much higher values that a judgment debtor can protect from
judgment creditors. While statutory exemptions can be waived by failing to
claim them after notice, constitutional exemptions cannot be waived in that
manner. Therefore, usually constitutional exemptions are claimed, if at all,
only when a judgment debtor has waived his or her statutory exemptions.

E.

G.S. Chapter 1C sets out the procedure for a debtor to claim exemptions.
1.

May 2010

Property that may be claimed under the statutory exemptions is
described in section II at page 37.5.
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F.

2.

The procedure for claiming statutory exemptions is described in
sections III through VI at pages 37.10 to 37.19.

3.

Situations when exemptions are inapplicable are described in section
III.B at page 37.10.

4.

The procedure after entering an order designating statutory
exemptions is described in section VIII at page 37.23.

5.

Property that may be claimed under the constitutional exemptions
and the procedure for claiming constitutional exemptions is
described in section IX at page 37.25.

6.

For the general procedure in issuing a writ of execution, see Writs of
Execution, Civil Procedures, Chapter 38.

7.

The spouse and dependents of a deceased debtor may claim the
decedent’s constitutional real property exemption. N.C. CONST. art.
X, § 2, provides that the homestead, after death of owner, is exempt
so long as there are minor children or the surviving spouse does not
remarry. Pre-G.S. Ch. 1C cases indicated that it is not necessary for
the debtor to claim and set off constitutional exemptions before death
in order for his or her spouse or dependents to claim those
exemptions. [See Watts v. Leggett, 66 N.C. 197 (1872); Allen v.
Shields, 72 N.C. 504 (1875).] The same principles appear to apply to
Chapter 1C exemptions if the property passes to a dependent spouse
or child. [See G.S. § 1C-1604(b)]

Summary of exemption process. Before issuing an execution, clerk must:
1.

Determine whether debtor is entitled to claim exemptions.

2.

Determine whether exemptions have already been claimed in this
judgment in response to an earlier notice of rights before issuance of
an earlier execution. [This will be necessary only in counties where
the clerk does not require a new notice of rights once exemptions
have been designated. See section III.D at page 37.13.]

3.

Determine that creditor has served a notice of rights and motion to
claim exemptions form on debtor, if debtor is entitled to claim
exemptions. The forms are NOTICE OF RIGHT TO HAVE
EXEMPTIONS DESIGNATED (AOC-CV-406) and MOTION TO
CLAIM EXEMPT PROPERTY (STATUTORY EXEMPTIONS)
(AOC-CV-415).

4.

37.2

a)

If debtor claims exemptions by motion or hearing and
creditor does not object, enter order designating exemptions.

b)

If debtor claims exemptions and creditor objects, set case for
hearing before district court judge.

c)

If debtor does not respond to notice, the exemptions are
waived.

After exemptions have been designated, upon request by the
judgment creditor, the clerk issues a writ of execution ordering the
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sheriff to levy on non-exempt property. If exemptions are waived,
upon request by the judgment creditor, the clerk issues a writ of
execution ordering the sheriff to levy on any property of the
judgment debtor.
G.

Debtor’s waiver of exemptions.
1.

Statutory exemptions. Statutory exemptions provided in G.S. § 1C1601(a) can be waived in the following manner:
a)

b)

Failure to assert exemption after proper notice to do so
pursuant to G.S. § 1C-1603.
(1)

This type of waiver applies only to the first
execution issued after the notice of rights is served
on the debtor. A new notice of rights must precede
any subsequent execution when waiver was by
failure to assert exemptions. [Household Finance
Corp. v. Ellis, 107 N.C.App. 262, 419 S.E.2d 592
(1992), aff’d per curiam, 333 N.C. 785, 429 S.E.2d
716 (1993).]

(2)

In Household Finance, the creditor had the clerk
issue an execution as soon as the time for responding
to the notice of rights expired, and the court in that
case assumed that all creditors followed that
practice. However, in some cases a creditor will
serve the notice of rights and then wait a long period
of time after the debtor waived the right to
exemptions to come to the clerk and ask to have an
execution issued. That practice raises an issue for the
clerks: Should the clerk issue the execution based on
the waiver since this is the first execution issued
after the waiver or should the clerk require a new
notice of rights because of the long period between
waiver and issuance of the execution? The
underlying reasoning in Household Finance would
indicate that at some point a new notice of rights
would be required, but it gives no answer as to what
the time limit might be. The clerk might want to set
a time period after which a new notice of rights must
be served and consistently follow that policy in the
county.

(3)

Clerk or district court judge may relieve waiver due
to mistake, surprise or excusable neglect to the
extent that rights of innocent third parties are not
affected. [G.S. § 1C-1601(c)(3)] (See section V at
page 37.18 regarding waiver).

Written waiver by debtor. A written waiver must be made
after judgment is entered, and the clerk must approve the
waiver upon finding that debtor made the waiver freely,
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voluntarily, and with full knowledge of his or her rights to
exemptions and that he or she is not required to waive them.
[G.S. § 1C-1601(c)(2)] This waiver could last for the life of
the judgment depending on the language of the written
waiver.
(1)

c)

Caution: Any waiver included in a consent
judgment or confession of judgment is invalid
because it is not entered into after judgment. The
clerk should ignore such a provision and require
judgment creditor to serve a notice of rights on the
judgment debtor before an execution can be issued.

Transfer of property allocated as exempt. [G.S. § 1C1601(c)(1)]
(1)

When exempt property is conveyed to another, the
exemption ceases as to liens attaching before the
conveyance. [G.S. § 1C-1604(a)] This applies to real
property claimed as exempt because the judgment
became a lien against any real property when
docketed. The lien is not released when the
judgment debtor claims his or her exemption in the
property and it remains against the property when
the property is transferred.
Example. Judgment debtor claims Blackacre as
exempt and clerk signs order designating Blackacre
as exempt. A year after the order is entered debtor
sells Blackacre to his neighbor. Judgment creditor
can proceed to have execution issued and sheriff can
sell Blackacre.

(2)

2.

Constitutional exemptions found in Sec. 1 & 2, Art. X, N.C.
Constitution and G.S. § 1C-1602.
a)

37.4

As mentioned, generally this provision applies only
to real property because that is only kind of property
to which a judgment lien attaches before seizure.
However, the court held that when judgment debtor
deposited a cash bond in lieu of a surety bond to stay
execution of a money judgment against him, he
waived his right to claim exemptions in that cash
and judge was authorized to apply bond to
underlying judgment. [Barrett v. Barrett, 122
N.C.App. 185, 468 S.E.2d 264 (1996).]

Constitutional exemptions are not waived by failure to claim
exemptions after notice to do so. [Household Finance Corp.
v. Ellis, 107 N.C.App. 262, 419 S.E.2d 592 (1992), aff’d per
curiam, 333 N.C. 785, 429 S.E.2d 716 (1993) (holding G.S.
§ 1C-1603 unconstitutional as applied to constitutional
exemptions).] The debtor may claim constitutional
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exemptions up until the clerk disburses any proceeds from an
execution sale.

H.

II.

b)

Constitutional exemptions can be waived by written waiver,
after judgment, approved by the clerk (or district court
judge) who must find that the debtor made the waiver freely,
voluntarily, and with full knowledge of his or her rights to
exemptions and that the debtor is not required to waive them.
[G.S. § 1C-1601(c)(2)]

c)

A constitutional provision may be waived by express
consent, by failure to assert it, or by estoppel. [Cameron v.
McDonald, 216 N.C. 712, 715, 6 S.E.2d 497, 499 (1940).]
(1)

A waiver by failing to assert would occur only when
the debtor has not asserted a claim for exemptions
before the clerk disburses any proceeds from an
execution sale. [Household Finance, above.]

(2)

Judgment debtor waived right to homestead
exemption by giving sheriff written request to sell
the land and by signing the deed to the land sold by
the sheriff. [N.C. Joint Stock Land Bank v. Bland,
231 N.C. 26, 56 S.E.2d 30 (1949).]

(3)

Debtor waived right to homestead exemption by
being present at sale but making no objection until 5
months after sale. [N.C. Nat’l Bank v. Sharpe, 49
N.C.App. 693, 272 S.E.2d 368 (1980).]

Statute of limitations suspended. The statute of limitations on judgments is
suspended for the period of exemption as to property that is exempt. [G.S. §
1C-1604(a)]
1.

Statute of limitations on enforcing judgment is 10 years.

2.

Statute is suspended only if the judgment creditor records, before the
expiration of the statute of limitations, a copy of the order
designating exempt property in the office of the register of deeds in
the county where the real property is located. [G.S. § 1C-1604(a1)]

3.

The purpose of this section is to continue the judgment lien on real
property that has been claimed as exempt so that the creditor might
sell the property to satisfy the judgment at some later time. As a
practical matter, this provision is never used by judgment creditors.

Statutory Exemptions Allowed [G.S. § 1C-1601(a)]

NOTE: The exemptions set out below apply to judgments filed on or after Jan. 1, 2006. (See
AOC-CV-415.) For judgments entered before Jan. 1, 2006, see AOC-CV-407 for the
exemptions and their amounts.
A.
Judgment debtor is entitled to claim his or her interest not to exceed $35,000
in value in real property or personal property (e.g., mobile home) used as a
residence or in a burial plot for debtor or his or her dependent. An unmarried
debtor who is 65 years of age or older and whose property was previously
37.5
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owned as tenancy-by-the entirety with a former spouse who is deceased may
claim a $60,000 exemption. [G.S. § 1C-1601(a)(1)]
1.

The $35,000 or $60,000 residence/burial plot exemption is unique
because it applies regardless of when the judgment was entered.
More importantly, it automatically applies to any execution issued
after December 1, 2009, if the real estate exemption was designated
before that date on the statutory amount in effect before the increase
to $35,000.
Example. Debtor claims his $18,500 in his residence on November
20, 2009. The clerk designates the exemptions on that date. On
January 10, 2010, the clerk issues an execution on the judgment. The
clerk should modify the exempt property to reflect the statutory
increase from $18,500 to $35,000 in the residence exemption.

2.

37.6

“Value” is defined as the fair market value of debtor’s interest in
property, less valid liens superior to the judgment lien sought to be
enforced. [G.S. § 1C-1601(b)]
a)

All perfected security interests in personal property would be
superior to the judgment sought to be enforced because the
judgment lien does not attach until the sheriff levies on the
personal property. With real property, however, the
judgment lien attaches on the date the judgment was
docketed in the county in which the property is located; any
lien created before that date is superior; any after that date is
junior to the judgment.

b)

Example: Debtor owns a house worth $150,000 with
$75,000 deed of trust. He has two judgments against him–
Judgment A for $5,000 is docketed June 15, 2006, and
Judgment B is for $2,000, docketed July 25, 2008. When the
debtor claims exemptions for Judgment B, the fair market
value of the residence is $70,000 [$150,000 - ($75,000 +
$5,000)].

3.

Property held as tenancy-by-the-entirety cannot be reached under a
writ of execution if the judgment is against only one spouse.
[Johnson v. Leavitt, 188 N.C. 682 (1924); Union Grove Milling &
Manufacturing Co. v. Faw, 103 N.C.App. 166, 404 S.E.2d 508
(1991).]

4.

When both husband and wife are co-debtors, each is entitled to a full
set of exemptions.
a)

Husband and wife must fill out separate exemption forms.
The clerk should require the judgment creditor to serve a
notice of rights on each one.

b)

If each claims interest in a residence owned as tenants-byentirety, each is entitled to $35,000 for a total of $70,000
value in the residence. [In re Mahaffey, 91 F.3d 131 (4th Cir.
1996) (unpublished opinion); In re Hollar, 184 B.R. 25
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(Bankr. M.D.N.C. 1995), aff’d, 188 B.R. 539 (M.D.N.C.
1995), aff’d, 92 F.3d 1179 (4th Cir. 1996) (unpublished
opinion).]
c)

B.

Each debtor may exempt his or her aggregate interest, which
is one-half of the equity in the residence. In other words, if
the total equity in the residence is $35,000 one spouse cannot
claim $35,000 and the other take a “wild card” exemption;
each spouse must take $17,500 in residence.

5.

The property must be used as the debtor’s residence. [In re Hollar,
184 B.R. 25 (Bankr. M.D.N.C. 1995), aff’d, 188 B.R. 539 (M.D.N.C.
1995), aff’d, 92 F.3d 1179 (4th Cir. 1996) (unpublished opinion).]

6.

A fee simple remainder interest in real property is a sufficient
interest to claim residence exemption. [In re Cain, 235 B.R. 812
(Bankr. M.D.N.C. 1998) (debtor, who had remainder interest in
home, resided in home with his mother, who held the life tenancy).]

Judgment debtor is entitled to the aggregate interest in any real or personal
property of his or her choosing not to exceed $5,000 in value of any unused
amount of the exemption used under the residence or burial plot exemption
discussed in subsection A, immediately above. [G.S. § 1C-1601(a)(2)]
1.

This is sometimes referred to as the “wild card” or “catch-all”
exemption and may be used to exempt property not otherwise
qualifying for an exemption.

2.

This exemption may be taken only when the debtor has not taken the
full amount in the residence or burial plot exemption discussed in
subsection A.
a)

Example 1. Debtor claims $35,000 exemption in residence
he owns. Debtor can claim no exemption under the “wild
card” exemption.

b)

Example 2. Debtor only has $32,000 equity in residence
claimed under subsection A. Debtor can claim $3,000 in any
other property under the “wild card” exemption.

c)

Example 3. Debtor only has $25,000 equity in his residence
taken under subsection A. Debtor can claim $5,000 in any
property under the “wild card” exemption.

3.

Judgment debtor must own the property in which he or she claims
this exemption. [In re Hollar, 184 B.R. 25 (Bankr.M.D.N.C.1995),
aff’d, 188 B.R. 539 (M.D.N.C. 1995), aff’d, 92 F.3d 1179 (4th Cir.
1996) (unpublished opinion).]

4.

This exemption may be taken in any of debtor’s real or personal
property and may be taken in any manner debtor chooses. [Avco
Financial Services v. Isbell, 67 N.C.App. 341, 312 S.E.2d 707
(1984).]
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5.

The full $5,000 may be used when judgment debtor does not own a
home and therefore claims no exemption in a residence or burial plot
under section II.A at page 37.5.

6.

If judgment is against one spouse and the residence is owned as
tenants by entirety (and therefore cannot be reached to satisfy that
judgment), the judgment debtor does not need to claim the residence
exemption and could use the full $5,000 in other property owned by
him or her.

Judgment debtor is entitled to exempt his or her interest not to exceed $3,500
in value in one motor vehicle under this specific exemption. [G.S. § 1C1601(a)(3)]
1.

A horse trailer without a motor does not qualify as a motor vehicle
under this exemption. [In re Trevino, 96 B.R. 608 (Bankr.E.D.N.C.
1989).]

2.

A judgment debtor who owns two motor vehicles may claim one
motor vehicle under this exemption and the other under the “wild
card” exemption discussed in section II.B at page 37.7 if he or she
has any “wild card” exemption.

3.

A judgment debtor who owns one motor vehicle in which the equity
interest is $5,000 and who has exemption value available under the
“wild card” exemption may claim a $3,500 interest in motor vehicle
under this exemption and an additional $1,500 under the “wild card”
exemption.

4.

A judgment debtor who owns two cars with an equity interest of only
$500 in each may claim only one vehicle under this exemption. The
motor vehicle exemption applies to one motor vehicle only no matter
what the equity in that vehicle.

5.

If husband and wife are both judgment debtors, each is entitled to a
$3,500 interest in a motor vehicle registered in both of their names.
If the motor vehicle is registered in only one of their names, only that
person can claim a $3,500 exemption in that vehicle.

6.

If the car is titled jointly in the names of husband and wife, but only
one is the judgment debtor, that spouse can claim a $3,500
exemption in that spouse’s ½ interest in the car.

Judgment debtor is entitled to $5,000 plus $1,000 for each dependent (not to
exceed $4,000 total for dependents) in household furnishings, household
goods, wearing apparel, appliances, books, animals, crops or musical
instruments used primarily for personal or family purposes. [G.S. § 1C1601(a)(4)]
1.

The maximum exemption is $9,000, even if the debtor has more than
four dependents.

2.

“Dependent” is not defined in the exemption law, but the best
definition would probably be that of a dependent for income tax
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purposes: A person for whom the debtor provides more than 50 per
cent of the support.
3.

Although “wearing apparel” is not defined in the exemption law,
jewelry probably qualifies as wearing apparel and may be claimed
under this exemption. [In re Mims, 49 B.R. 283 (Bankr.E.D.N.C.
1985).]

4.

The term “household goods” as used in G.S. § 1C-1601(a)(4) and
1C-1601(e)(7) is not defined by North Carolina’s exemption law,
and there are no North Carolina appellate cases on point.
a)

Lawn mowers, garden tractors, chain saws, and other
personal property normally used by debtors in or around the
house probably are household goods subject to exemption.
[In re Jones, 5 B.R. 655 (Bankr.M.D.N.C. 1980); In re
Coleman, 5 B.R. 76 (Bankr.M.D. Tenn. 1980).]

b)

After North Carolina’s exemption law was enacted, the
Federal Trade Commission enacted a rule making it an
unfair trade practice for lenders to take a nonpossessory,
nonpurchase money security interest in household goods.
That federal regulation (16 C.F.R. 444.1 and following)
defines “household goods” for purposes of that rule as
“clothing, furniture, appliances, one radio, one television,
linens, china, crockery, kitchenware, and personal effects
(including wedding rings).”

c)

In interpreting the term “household goods” under state law,
North Carolina courts are not bound by the narrower
definition of household goods in the federal regulation that
was adopted after North Carolina’s exemption law was
enacted. [Ken-Mar Finance v. Harvey, 90 N.C.App. 362,
368 S.E.2d 646, review denied, 323 N.C. 365, 373 S.E.2d
545 (1988); In re Smith, 57 B.R. 330 (Bankr.N.D.Ga. 1986).]

E.

Judgment debtor is entitled to claim his or her interest, not to exceed $2,000,
in any tools of trade. [G.S. § 1C-1601(a)(5)] Truck used by debtor in boat
hauling business does not qualify as a “tool of trade” under this provision. [In
re Trevino, 96 B.R. 608 (Bankr.E.D.N.C. 1989).]

F.

Judgment debtor may exempt any life insurance on his or her own life if the
spouse or children are sole beneficiaries. [G.S. § 1C-1601(a)(6)] There is no
value limit on this exemption.

G.

Judgment debtor may exempt any professionally prescribed health aids. [G.S.
§ 1C-1601(a)(7)] There is no value limit on this exemption.

H.

Judgment debtor may exempt all compensation for personal injury or
wrongful death of a person on whom the debtor was dependent. [G.S. § 1C1601(a)(8)] Does not apply to claims for funeral, legal, medical, dental,
hospital, and health care charges related to the accident or injury giving rise
to the compensation.

37.9

SETTING ASIDE EXEMPTIONS
I.

Judgment debtor may exempt individual retirement plans under the Internal
Revenue Code (IRAs, Roth IRAs etc.) [G.S. § 1C-1601(a)(9)]

J.

Up to $25,000 in a qualified college savings plan. [G.S. § 1C-1601(a)(10)]

K.

Retirement benefits from other states and local governments to the extent that
those benefits are exempt under the laws of the state under which the benefit
plan is established. [G.S. § 1C-1601(a)(11)]

L.

Alimony, support, separate maintenance, and child support that has been
received or to which debtor is entitled to extent reasonably necessary for the
support of the debtor or the debtor’s dependents. [G.S. § 1C-1601(a)(12)]

M.

Limitation on statutory exemptions. The judgment debtor may not claim
exemptions under the “wild card” provision, the motor vehicle exemption,
the household goods exemption, or the tools of the trade exemption in any
property acquired by the debtor within 90 days of the serving of the notice of
rights on him. [G.S. § 1C-1601(d)]
1.

N.

III.

This provision only applies where the intent is to hinder, delay or
defraud enforcement. [In re Hallman, 26 B.R. 34 (Bankr.W.D.N.C.
1982).]

Additional exempt property. There are other state and federal statutes that
specifically exempt certain property from execution. The debtor need not
claim this property because it is exempt whether or not claimed.
1.

Some of the state statutes are: G.S. § 108A-36 (payments made for
Work First); G.S. § 96-17(c) (unemployment benefits); G.S. § 97-21
(worker’s compensation); G.S. § 135-9 (state employee’s
retirement); G.S. § 128-31 (local government employee’s
retirement); G.S. § 111-18 (aid to the blind); and G.S. § 58-58-165
(group life insurance policy or proceeds).

2.

Federal statutes include: 10 U.S.C. § 1440 (annuities for retired
military); 38 U.S.C. § 5301 (veteran’s benefits); 5 U.S.C. § 8346
(civil service retirement and disability benefits); 42 U.S.C. § 407
(social security old age, survivors, and disability benefits).

Pre-Notice Steps
A.

Clerk must determine whether debtor entitled to exemptions. When the
judgment creditor asks to have an execution or writ of possession for
personal property issued, the clerk must determine if the judgment debtor is
entitled to any exemptions. If the judgment debtor is not entitled to
exemptions, the clerk must issue an execution or writ of possession on all
property. If the debtor is entitled to exemptions, see section III.D at page
37.13.

B.

When judgment debtor not entitled to statutory exemptions.
1.
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2.

3.

a)

Residence is determined at the time of the request to issue
the notice of rights to claim exemptions.

b)

Nonresidency means actual cessation of dwelling in state
without a definite time of return although a general intention
to return may exist. [First Union Nat’l Bank v. Rolfe (II), 90
N.C.App. 85, 367 S.E.2d 367 (1988).]

c)

If there is any doubt about residence, the clerk must hold a
hearing to determine whether the judgment debtor is entitled
to receive a notice of rights. [First Union Nat’l Bank v. Rolfe
(I), 83 N.C.App. 625, 351 S.E.2d 117 (1986) (judgment
debtor who was resident of N.C. at time of filing of
complaint entitled to notice of hearing to determine whether
no longer resident at time of enforcement of judgment).]

Debtor is not an individual. [G.S. § 1C-1601(a)]
a)

Corporations and limited liability companies are not entitled
to any exemptions.

b)

Partnerships are not entitled to any exemptions (in property
titled in the name of the partnership); individual partners are
liable for debts of partnership and are generally sued along
with the partnership. The individual partners are entitled to
claim exemptions.

c)

Persons doing business as or trading as another name (e.g.,
John Jones d/b/a 24-hour Cleaners) are individuals and are
entitled to their exemptions.

d)

The burden is on the judgment creditor to convince the clerk
that the judgment debtor is not an individual if there is any
doubt. The clerk should issue the notice of rights unless the
creditor convinces him or her that the debtor falls under this
exception.

Judgment is for child support, alimony, or an equitable distribution
distributive award order pursuant to Chapter 50. [G.S. § 1C1601(e)(9)]
a)

Although there are child support provisions found in G.S.
Chapters 50B, 52C, and 110, those chapters are procedural
and proceedings under those chapters determine child
support under Chapter 50. Therefore, all child support
awards are covered by this exception and are not entitled to
exemptions.

4.

Judgment is for state or local taxes. [G.S. § 1C-1601(e)(2)]

5.

Judgment is to recover possession of personal property other than
household goods, or judgment is to recover possession of household
goods and the creditor has a purchase money security interest in the
goods.

37.11

SETTING ASIDE EXEMPTIONS
a)

For definition of “household goods,” see section II.D.4 at
page 37.9.

b)

The only time that a notice of rights must be served before
the clerk issues a writ of possession for personal property is
when the writ is to recover household goods and the
judgment creditor has a nonpossessory, nonpurchase money
security interest in the household goods.

c)

(1)

A nonpossessory security interest is one where the
creditor does not take possession of the security
when the security agreement is created. Most
security agreements are nonpossessory. An example
of a possessory security agreement is a pawnshop
that takes possession of the debtor’s ring as security
for the extension of credit to the debtor.

(2)

A nonpurchase money security interest is one where
the judgment creditor did not lend the judgment
debtor the money for the purpose of buying the
household goods.

(3)

In practice, the only time a notice of rights must be
given when the judgment is to recover possession of
personal property is when the judgment creditor is a
finance company and the goods to be recovered are
household goods. In that case the clerk may not
issue a writ of possession until notice of rights and
other Chapter 1C procedures have been followed.

(4)

However, in some cases the finance company may
have loaned the judgment debtor the money to buy
the household goods, which would give the finance
company a purchase money interest, or the finance
company may have purchased the account from a
merchant or taken an assignment, which would
allow the finance company to have a purchase
money interest. If judgment or complaint indicates
that the finance company has a purchase money
security agreement in household goods, the clerk
may issue a writ of possession without having a
notice of rights served.

(5)

For further discussion, see Writs of Possession for
Personal Property, Civil Procedure, Chapter 40.

In all other cases where the judgment is to recover
possession of personal property, the clerk should issue a writ
of possession upon request of the judgment creditor without
requiring a notice of rights to be served or following other
Chapter 1C procedures.
Example 1. Creditor finance co. gets judgment against
debtor to recover possession of a motor vehicle. The clerk
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should issue a writ of possession without requiring a notice
of rights.
Example 2. Creditor Sears gets a judgment against debtor to
recover a television set upon default of a security agreement
signed when the debtor bought the television from Sears.
The clerk should issue a writ of possession without requiring
a notice of rights because Sears is a purchase money
creditor.
6.

Judgment is for forfeiture of an appearance bond. [G.S. § 1C1601(e)(2)]

7.

Judgment is for forfeiture on a fiduciary bond to the State or its
subdivisions. [G.S. § 1C-1601(e)(2)]

8.

Judgment is to enforce a laborer’s or mechanic’s lien with regard to
the specific property affected. [G.S. § 1C-1601(e)(3),(4)] This
section applies to liens under G.S. § 44A-8.

9.

Judgment is for the payment of obligations contracted for the
purchase of the specific real property affected. [G.S. § 1C1601(e)(5)]

10.

Judgment is to enforce a statutory lien other than a judicial lien.
[G.S. § 1C-1601(e)(8)] This section applies to actions to enforce
liens under G.S. Chapter 44 and G.S. § 44A-2.

11.

Criminal restitution orders docketed as civil judgments under G.S. §
15A-1340.38. [G.S. § 1C-1601(e)(10)]

12.

The creditor is an agency of the United States government and there
is a provision of federal law or regulation that specifically provides
that state exemptions do not apply to the particular claim.
a)

C.

If there is any question about whether exemptions apply, the clerk must hold
a hearing to make that determination.
1.

D.

Example: 38 U.S.C. § 5301 provides that veteran’s benefits
are not subject to execution except that a federal agency can
reach those benefits to recover an overpayment or illegal
payments. That provision has been interpreted to mean that
state exemptions would not apply to that action. [Higgins v.
Beyer, 293 F.3d 683 (3rd Cir. 2002).]

A hearing may be triggered by either party raising a question about
whether exemptions apply. Upon a request for a hearing by one
party, the other parties must have notice and opportunity to be heard.
[First Nat’l Bank v. Rolfe (I), 83 N.C.App. 625, 351 S.E.2d 117
(1986) (since debtor was resident at time judgment entered, must be
given notice and hearing before clerk determined not entitled to
notice of rights because became nonresident later).]

The clerk must determine if exemptions already have been designated in the
judgment involved.
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1.

If exemptions already set aside against debtor in this judgment in
response to a notice of rights sent for an earlier issued execution, the
law is not clear whether a new notice of rights needs to be sent
before a subsequent execution is issued. The clerk must have a
policy of whether to interpret the case law as requiring a new notice
of rights or not requiring one to be served by the judgment creditor
and should make sure that the policy is followed consistently in the
office.
a)

In Household Finance, the court used broad language when
it said: “We therefore hold that the statute requires that no
execution be issued until a Notice to Designate Exemptions
has been served and any waiver applies only to the particular
execution issued.” [Household Finance v. Ellis, 107 N.C.
262, 266, 419 S.E.2d 592, 595 (1992), aff’d per curiam, 333
N.C. 785, 429 S.E.2d 716 (1993).]

b)

If the clerk interprets Household Finance literally, the clerk
would require the issuance of a new notice of rights before
each execution even if for an earlier execution in the same
judgment the defendant claimed exemptions. Under that
reading, an order designating exemptions would be good
only for the first execution issued after the order.
(1)

This reading of Household Finance has been
followed by the Bankruptcy Court of the Eastern
District of North Carolina. [In re Pinner, 146 B.R.
659 (Bankr.E.D.N.C.1992).]

(2)

The clerk would ignore any earlier exemptions
claimed when a new execution is requested.
Essentially, the order designating exemptions would
be good only for the next ensuing execution.
Example. Judgment is entered against debtor; debtor
responds to the notice of rights and claims the
following property as exempt: $5,000 in his 1998
Honda Accord, with a fair market value of $5,000
($3,500 claimed under the motor vehicle exemption
and $1,500 claimed under the catch-all); all of his
household belongings valued at $3,500; and his
carpenter’s tools (he is a carpenter) valued at $1,000.
An execution is issued but is returned unsatisfied by
the sheriff because the debtor had no non-exempt
property on which to levy. One year later the
creditor seeks to have a second execution issued.
The clerk would issue a new notice of rights and if
the debtor failed to respond to this notice of rights,
the debtor would waive exemptions for the second
execution.

c)
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Another reading of the language in Household Finance is to
look at it in the context of the facts of the case and the
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court’s analysis. The second phrase of the sentence quoted
above places the statement in the context of a waiver. The
factual situation with which Household Finance dealt was a
waiver, and the court was interpreting the statutes to
determine whether a waiver is permanent. If the court had
intended to deal with the issue of issuing subsequent
executions after an order designating exemptions has been
entered, it would have had to deal with the clear language in
G.S. § 1C-1603(a)(4), which excepts from the general
requirement of issuance of a notice of rights before
execution is issued cases in which exemptions have already
been designated, and G.S. § 1C-1603(g), which sets out a
procedure for modifying exemptions. G.S. § 1C-1603(g)
would be meaningless if the court’s decision in Household
Finance is read to apply to cases in which the exemptions
are designated. Also the court has consistently held that
exemptions are to be read liberally in favor of the debtor;
giving the earlier claimed exemptions to the debtor along
with the right to come in and modify the exemptions at the
time of a later execution would be the most favorable to the
debtor. [See section VIII.G at page 37.24 for the procedure
to modify exemptions.] Under this reading a clerk would not
require a new notice of rights to be issued before issuing a
subsequent execution when an order designating exemptions
has been entered with regard to the judgment.
Example. Judgment is entered against debtor; debtor
responds to the notice of rights and claims the following
property as exempt: $5,000 in his 1998 Honda Accord, with
a fair market value of $5,000 ($3,500 claimed under the
motor vehicle exemption and $1,500 claimed under the
catch-all); all of his household belongings valued at $3,500;
and his carpenter’s tools (he is a carpenter) valued at $1,000.
An execution is issued but is returned unsatisfied by the
sheriff because the debtor had no non-exempt property on
which to levy. One year later the creditor seeks to have a
second execution issued. The clerk would issue the
execution ordering the sheriff to levy on non-exempt
property attaching the previous order designating
exemptions. If the debtor had sold the 1998 Honda and
purchased a 2009 Ford Focus the debtor could come to the
clerk and file a motion to modify the exemptions,
substituting the Ford for the Honda. The clerk should
consider the motion to modify even if the sheriff has already
levied on the Focus because the exemption law must be read
liberally in favor of the debtor.
d)

A third option in interpreting the statutes and Household
Finance is to issue a notice of rights before every execution
even if debtor previously claimed exemptions. However,
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rather than treating a subsequent failure to respond to a
notice of rights as a waiver, the clerk would issue an
execution subject to the previously designated exemptions.
This interpretation is consistent with the provision that
property allocated as exempt remains exempt so long as the
debtor owns it. [G.S. § 1C-1604(a)]
2.

E.

IV.

If exemptions have already been set aside for a judgment debtor in
another judgment, exemptions must still be set aside in this
judgment.
a)

The debtor has a right to set aside exemptions with regard to
each judgment entered against him or her so exemptions
claimed in one judgment do not apply to or affect another
judgment.

b)

The judgment debtor must claim exemptions as to each
judgment entered against him or her.

c)

The judgment debtor could claim different property as
exempt with regard to different judgments, but that would
not be to the debtor’s benefit because each judgment creditor
could then levy on the property not claimed as exempt from
his or her judgment.

d)

A judgment “renewing” an earlier judgment is a new and
separate judgment. Therefore, exemptions set aside under the
earlier judgment would not apply to the later judgment.

The clerk must determine if the judgment debtor has waived exemptions in
this judgment by a written waiver. [See section I.G at page 37.3.] If there is
a written waiver, the debtor is not entitled to a notice of rights. However, if
the waiver was by failing to claim exemptions in response to a notice of
rights preceding the issuance of an earlier execution, the waiver does not
carry over to a later execution. In that case a new notice of rights must be
issued before a subsequent execution may be issued. [Household Finance]

Issuing Notice of Rights [G.S. § 1C-1603(a)(4)]
A.

If the clerk determines that the debtor is entitled to claim exemptions, the
clerk should give the judgment creditor an original and a copy of the notice
of rights and an original and two copies of the motion to claim exempt
property. In practice the creditor usually brings copies to the clerk with the
heading completed. The forms are NOTICE OF RIGHT TO HAVE
EXEMPTIONS DESIGNATED (AOC-CV-406) and MOTION TO CLAIM
EXEMPT PROPERTY (STATUTORY EXEMPTIONS) (AOC-CV-415 for
judgments filed on or after January 1, 2006) or (AOC-CV-407 for judgments
filed before January 1, 2006).
1.
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The original of the notice of rights is for the judgment creditor or the
sheriff to indicate service and return to the clerk; the copy is to be
served on the judgment debtor.
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2.

The original and two copies of the motion to claim exempt property
are to be served on the judgment debtor. (A debtor who completes
the motion files the original with the clerk, sends one copy to the
judgment creditor, and keeps the other copy.)

B.

When husband and wife are codebtors, a notice of rights and motion to claim
exempt property must be sent to each of them since each is entitled to claim
exemptions.

C.

When notice of rights may be issued. One issue is whether the notice of
rights may be issued during the time of the automatic stay of the judgment.

D.

E.

1.

G.S. § 1A-1, Rule 62 provides that “no execution shall issue upon a
judgment nor shall proceedings be taken for enforcement until the
expiration of the time provided for in the ... statute or rule.” [10 days
for appealing small claims judgment to district court; 30 days for
district or superior court judgments.]

2.

It is possible to read Rule 62 to allow the notice of rights to be issued
before the time for appeal has passed so long as the execution is not
issued until the period expires. However, the better practice is to wait
until the time for appeal has passed before issuing a notice of rights
because of the problems that are created if the notice is issued and
then the debtor appeals.

How judgment creditor must serve a notice of rights and motion to claim
exempt property on judgment debtor.
1.

Judgment creditor may serve the notice and motion by registered or
certified mail, return receipt requested, addressed to debtor, by
depositing with a designated delivery service, addressed to the
debtor, delivering to the addressee and obtaining a delivery receipt or
by mailing by signature confirmation, addressed to the debtor, and
delivering to the addressee and obtaining a delivery receipt as
provided in Rule 4(j)(1), or

2.

Judgment creditor may have sheriff serve notice and motion as
provided in Rule 4(j).

3.

If certified mail, delivery service, or service by sheriff is attempted
and is unsuccessful, the judgment creditor may serve the debtor by
first class mail to last known address of debtor.
a)

The judgment creditor is only required to attempt one of the
forms of service before using first class mail.

b)

The judgment creditor is not required to serve the debtor by
publication when Rule 4(j) service is not successful.

Recovery of costs of service of notice on debtor. A judgment creditor who
wishes to recover the costs of service from the judgment debtor must also
prove costs by receipt or voucher. Upon proof, the clerk may tax as costs.
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V.

Waiver By Failing to Assert Exemptions [G.S. §§ 1C-1601(c) and 1C-1603(e)(2)]
A.

When waiver occurs. If the judgment debtor does not file with the clerk a
motion to claim exempt property or a written request for a hearing within the
appropriate time after the notice of rights and motion were served, the
judgment debtor waives the right to claim statutory exemptions.
1.

If the notice of rights is served by the sheriff, the judgment debtor
has 20 days from the date served to file the motion.

2.

If the notice of rights is served by certified or registered mail, the
judgment debtor has 20 days after the notice is delivered to file the
motion. [Williams v. Moore, 95 N.C.App. 601, 383 S.E.2d 416
(1989).]

3.

If the notice of rights is served by an authorized delivery service or
by signature confirmation, the judgment debtor has 20 days after
receipt of the notice to file the motion.

4.

If the notice of rights is served by first class mail, the judgment
debtor has 23 days after the notice is mailed to file the motion. [G.S.
§ 1A-1, Rule 6(e)]

B.

No extension of time to claim exemptions. Rule 6(b) does not allow the clerk
to extend the time to file a motion to claim exempt property, since the time
limit is specified in a statute other than the rules. [See Riverview Mobile
Home Park v. Bradshaw, 119 N.C.App. 585, 459 S.E.2d 283 (1995).] When
a debtor files a motion to extend time to file a motion claiming exemptions,
the clerk might suggest that the debtor ask for a hearing to claim exemptions.
Then the clerk can accomplish the same result as extending time by
scheduling the hearing in 30 days at which time the debtor may bring the
completed motion to the hearing.

C.

Proof of service to show waiver. A judgment creditor seeking to have
execution issued must prove that the notice and motion were served on the
judgment debtor and that the time for the judgment debtor to claim
exemptions has elapsed without a claim being asserted. [G.S. § 1C1603(a)(4)]
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1.

Proof of service by sheriff is by sheriff’s return.

2.

Proof of service by certified or registered mail is by affidavit
showing proof of service accompanied by signed returned post office
receipt (green card).

3.

Proof of service by delivery service is by affidavit showing proof of
service accompanied by delivery service receipt.

4.

Proof of service by signature confirmation is by affidavit showing
proof of service accompanied by copy of signature confirmation.

5.

Proof of service by first class mail is by certificate indicating that
service by either certified or registered mail or by the sheriff was
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tried and was unsuccessful and giving the date the notice was mailed
by first class mail and the address to which it was mailed.
D.

E.

Clerk issues execution on all property when debtor waives exemptions. Upon
proof of service of notice and no response by the judgment debtor, the clerk
issues an execution for all property owned by the judgment debtor.
1.

Statute does not require the clerk to make a finding of waiver; waiver
is automatic on proof of service.

2.

Some clerks have a practice of making a finding of waiver so the file
will indicate waiver. For example, “On 7/10/90, the judgment
creditor served a notice of rights and motion to claim exempt
property on judgment debtor. The judgment debtor did not file a
motion to claim exemptions or a request for a hearing within the
appropriate time. Therefore, I find that the judgment debtor has
waived his right to exemptions as provided by 1C-1601(c)(3).”

Setting aside waiver. The clerk (or district court judge) may relieve a waiver
because of mistake, surprise, or excusable neglect at any time before property
is sold at execution sale. If the waiver is set aside, the judgment debtor may
then claim statutory exemptions. [G.S. § 1C-1601(c)(3)]
1.

The standard of excusable neglect to relieve a waiver is less strict
than for setting aside judgments under Rule 60. [In re
Laughinghouse, 44 B.R. 789 (Bankr.E.D.N.C. 1984).]

2.

One situation in which relief from a waiver might be sought is when
the debtor did not get actual notice of the right to set off exemptions.
Another situation might be when the motion to claim exemptions
was filed late.

3.

Although the statute does not specify, the clerk should give notice to
both parties of a hearing to determine whether to relieve the
judgment debtor of the waiver if the creditor raised objection to the
late filing.

NOTE: Because G.S. § 1C-1601(c)(3) allows relief from waiver any time
until the property is sold, the clerk has the power to stop the sheriff from
selling the property until a determination is made on the waiver.
4.
VI.

If there is a hearing, the clerk should enter an order either relieving
judgment debtor from waiver or not.

Claiming Statutory Exemptions [G.S. § 1C-1603(e)]
A.

The burden is on judgment debtor to claim exemptions. They are not granted
automatically.

B.

Who is eligible judgment debtor.
1.

Judgment debtor must be an individual to qualify for any
exemptions. [See section III.B.2 at page 37.11.]

2.

Judgment debtor must be a resident of North Carolina. Even if a
resident at the time of judgment, if debtor is not a resident at the time
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the notice of rights is served, then debtor cannot claim the
exemptions. [See section III.B.1 at page 37.10.]
C.

D.

How debtor claims exemptions. Debtor may claim exemptions by filing a
motion to designate exemptions or by filing a written request for a hearing
before the clerk to claim exemptions.
1.

Motion to designate exemptions must be filed with the clerk of
superior court in the county where the judgment was rendered.

2.

Motion must be filed within 20 days after service of the notice of
rights except if the notice is served on judgment debtor by first class
mail, the debtor has 23 days to answer. [G.S. § 1A-1, Rule 6(e)]

3.

If 20 days have elapsed before the judgment debtor files motion to
claim exempt property with the clerk, the debtor has waived the
exemptions even if he or she files the motion before an execution is
issued. [G.S. § 1C-1603(e)(2)] However, the clerk may set aside a
waiver made by reason of mistake, surprise, or excusable neglect.
[See section V.E at page 37.19.]

Procedure when judgment debtor claims exemptions. If judgment debtor files
motion to designate exemptions, the following procedure must be used:
1.

Judgment debtor must serve a copy of the motion on the judgment
creditor under G.S. § 1A-1, Rule 5.
a)

2.

3.
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If judgment debtor serves a copy of the motion to claim
exemptions on the judgment creditor but fails to file it with
the clerk, this technically would constitute a waiver.
However, it would be a situation where the clerk on his or
her own motion might want to set aside the waiver and file
the motion. The clerk could not extend time to file the
motion. [See section V.B at page 37.18.]

Judgment creditor has 10 days from the date served with the debtor’s
motion to file an objection to property claimed by the judgment
debtor.
a)

If the judgment debtor files a motion with the clerk within
proper time but fails to serve a copy on the judgment
creditor, when judgment creditor requests to have an
execution issued on the grounds that judgment debtor
waived exemptions, the clerk should give the creditor the
debtor’s motion claiming exemptions and give the creditor
10 days from that date to file objections.

b)

Judgment creditor may notify clerk before the 10 days
expires that he or she has no objection and wants to have an
execution for nonexempt property issued.

If the judgment creditor does not file an objection to the property
claimed, the clerk issues an order designating property claimed and
allowed by law as exempt. The form is ORDER DESIGNATING
EXEMPT PROPERTY (AOC-CV-409).
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4.

E.

a)

Generally, the clerk does not have responsibility to
determine whether the judgment debtor has completed the
form correctly, and the clerk awards whatever claimed. The
burden is on judgment creditor to object.

b)

However, an exemption should not be allowed when it is
claimed in property clearly not allowed by law to be
exempted. [G.S. § 1C-1603(e)(6)]

c)

In practice, many clerks do not enter the order designating
exempt property 10 days after the motion is filed but rather
wait until the creditor requests issuance of the execution.

If the judgment creditor files an objection to property claimed, the
matter must be heard by district court judge. [See section VII at page
37.22.]

Procedure when debtor files request for hearing to claim exemptions. If the
judgment debtor makes a written request for a hearing before the clerk to
claim exemptions (rather than filing motion to claim exempt property), the
following procedure must be used:
1.

The clerk must set date for hearing and notify the judgment creditor
and judgment debtor of date, time, and place of hearing. Check block
1 on the form NOTICE OF HEARING ON EXEMPT PROPERTY
(AOC-CV-408).

2.

If the judgment debtor does not appear at the hearing, the clerk
should make a written finding that the judgment debtor requested a
hearing to claim exemptions; that the judgment debtor was given
notice of the hearing; that the judgment debtor did not appear at the
hearing; and conclude that “therefore the judgment debtor waived his
or her right to statutory exemptions.” The debtor could move to set
aside the waiver if he or she can show excusable neglect for not
appearing at the hearing. However, if the hearing was set before the
20 days to file a motion claiming exemptions, the clerk should not
treat the failure to appear at the hearing as a waiver of exemptions
until 20 days from service of the notice of rights have passed without
debtor filing a motion.

3.

If the judgment debtor appears, the clerk assists the debtor in
claiming exemptions by going through motion form with him or her.
The judgment debtor should sign the exemption motion and file it
with the clerk.

4.

Judgment creditor is not required to appear at the hearing and has no
formal role in the proceeding. Frequently the creditor does appear at
the hearing and wants to ask questions to determine what assets the
debtor owns or to try to settle the case. It is the clerk’s decision how
much involvement to allow the creditor. However, the statute is clear
that the creditor cannot contest, at this hearing, the valuation of the
property given by the debtor. A creditor who wants to contest the
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valuation claimed at the hearing must file an objection as stated
below.
5.

Judgment creditor has 10 days after the date of the hearing to object
to the exemptions claimed by the judgment debtor at the hearing.
a)

6.

7.

VII.

There is no requirement to serve a copy of the motion filled
out at the hearing on the judgment creditor. Judgment
creditor is notified that the hearing will take place and has
duty of either coming to the hearing or getting a copy of the
motion from the clerk’s office to determine what was
claimed.

If the judgment creditor does not file an objection, the clerk issues
order designating property claimed and allowed by law as exempt.
a)

The form is ORDER DESIGNATING
PROPERTY (AOC-CV-409).

EXEMPT

b)

Judgment creditor may notify the clerk before the 10 days
expires that he or she has no objection and wants to have an
execution for nonexempt property issued. In that case the
clerk may enter the order designating exempt property before
the 10 days have elapsed.

If the judgment creditor objects to the property claimed, the matter
must be set before a district court judge. [See section VII
immediately below.]

Hearing Before District Court Judge [G.S. § 1C-1603(e)(7) through (9)]
A.

Clerk sets hearing. If the judgment creditor objects to the exemptions
claimed by the judgment debtor, the clerk must set the motion before a
district court judge at the next nonjury civil session.

B.

The clerk must give notice of time and place of the hearing to the judgment
creditor and judgment debtor. Check block 2 on the form NOTICE OF
HEARING ON EXEMPT PROPERTY (AOC-CV-408).

C.

The clerk, if ordered by the district court judge, appoints a qualified person to
examine the property and report its value to judge.

D.
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1.

Because the person requesting the valuation (judgment creditor)
must advance expenses of hiring the appraiser, the clerk must require
the judgment creditor to advance the costs before hiring the
appraiser. [G.S. § 1C-1603(e)(8)]

2.

The costs of hiring an appraiser are court costs that may be taxed
against judgment debtor. (Costs have priority over the claim.)

3.

If the judgment creditor does not advance the costs of the appraiser,
the clerk should notify the judge, who must determine how to
proceed.

At the hearing, the judge determines the value of property and enters an order
designating exempt property.
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VIII.

Post-Order Procedures [G.S. § 1C-1603(e)(10) through (12), (f), (g)]
A.

Notation in judgment docket. After an order designating exemptions is
issued, the clerk must enter a notation in the judgment docket that
“exemptions designated.” [G.S. § 1C-1603(f)]

B.

Notification when real property designated as exempt is located in another
county. If real property located in another county is designated as exempt and
a transcript of judgment has already been sent to the county where the real
property is located, the clerk in the county where the judgment was rendered
(entered) must send a notice of the designation of exempt property to the
clerk in the county where the property is located. [G.S. § 1C-1603(f)] This
provision was enacted before electronic transcripts and applies only to
transcripts sent manually.

C.

Issuing execution. Upon request of judgment creditor and payment of fees,
the clerk issues an execution for all non-exempt property. The clerk must
attach a copy of the order designating exemptions, and the motion claiming
exempt property if the order merely incorporates the motion, to the execution
so sheriff will know what property is exempt.

D.

Reaching exempt property with excess equity.
1.

Where the order designating exemptions indicates excess value in
exempt property, the clerk, in an execution, may order the sale of
property having excess value and appropriate distribution of the
proceeds. [G.S. § 1C-1603(e)(10)]

2.

The sheriff cannot sell exempt property that has excess value in it
without an order from the clerk because the general order in the
execution directs the sheriff not to sell any exempt property.
However, some sheriffs may sell property based on excess equity in
the order without a specific order from the clerk, and in those
counties the creditor will not seek to have the clerk order the sale for
excess equity.

3.

If a creditor wishes to have the sheriff sell property for excess value,
the creditor must ask the clerk to indicate on the execution in the
block entitled “Additional Order For Satisfying Judgment” the
particular piece of property to be sold. The clerk should direct the
sheriff to sell the particular piece of property, beginning the sale at
$1 over the exemption amount, and apply the proceeds by giving the
judgment debtor the exemption amount and applying the remainder
to the judgment as if that were the amount of the bid. Some clerks
enter the order authorizing the sale of property with excess equity on
ORDER DESIGNATING EXEMPT PROPERTY (AOC-CV-409) in
the blank marked “It is further ordered.”
Example. The order designating exempt property gave debtor a
$35,000 exemption in a residence with a fair market value of
$100,000 and no liens. The debtor has $65,000 excess equity in the
property. In order to sell the house for excess equity, the creditor
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asks that the clerk order the sale of the house in the execution. The
clerk would add as an additional order: “You are ordered to sell the
residence at 506 Jones St., Handly, NC, beginning the sale at
$35,001. Give the first $35,001 to the judgment debtor and apply the
remainder of the proceeds as you would in any execution.”
E.

Appeal from an order of the clerk designating exemptions is to a district
court judge. The appealing party must give notice of appeal within 10 days
after entry of order.

F.

Appeal from an order of a district court judge designating exemptions is to
the Court of Appeals.

G.

Modification of exemptions. Either judgment creditor or judgment debtor
may move to modify original exemptions upon a change of circumstances.
[G.S. § 1C-1603(g)]
1.

Substantial change in value may constitute changed circumstances.

2.

Creditor’s assertion that the real property claimed by the debtor had a
fair market value substantially higher at the time it was claimed than
that which the debtor claimed does not constitute a change of
circumstances. The remedy is for creditor to object to valuation when
motion to claim exempt property is served on creditor or to appeal
designation of exemptions. [Brock & Scott Holdings, Inc. v. Stone,
203 N.C.App. 135, 691 S.E.2d 37 (2010).]

3.

If the clerk follows the policy of not issuing a new notice of rights
when the debtor has claimed exempt property pursuant to an earlier
execution on the judgment, the most common reason for the debtor
to move to modify would be that the debtor no longer owns the
property listed as exempt but has purchased new property that he or
she wishes to exempt.

4.

The statute does not specify when the right to file a motion to modify
is cut off. Some clerks would not allow the motion after execution is
issued and others would entertain the motion any time until the
property is sold. Since exemptions are to be interpreted liberally on
behalf of the debtor, the latter reading might be the better one.

5.

Procedure for modification.
a)

The statute requires a motion in the original proceeding.
Generally, a motion would require a notice of the motion and
the setting of the motion for a hearing, but the procedure for
claiming exemptions is different from the normal procedure
and the statute is not clear what procedure should be
followed.

b)

Several rules should be followed in whatever procedure the
clerk adopts:
(1)
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All parties should be given notice and an
opportunity to be heard at some point.
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(2)

Both parties should be treated fairly.

(3)

The clerk should consider whether the party seeking
the modification is entitled to modification under the
law and should not merely treat the request for
modification like a default.

c)

There is no form for filing the motion so the party or the
party’s attorney must prepare a motion. In many cases if the
debtor is the moving party, the debtor might file an amended
MOTION TO CLAIM EXEMPT PROPERTY (AOC-CV415 or -407) as the request for modification.

d)

Below are two possible procedures that clerks could follow.
(1)

The party moving for modification sets a hearing for
the motion and serves notice on the other parties. At
the hearing the clerk would determine whether the
moving party is entitled to modify the exemptions,
and if so, the clerk would, after evidence is
presented, enter an order designating the new
exemptions.

(2)

The moving party files with the clerk a motion for
modification that includes a modified list of exempt
property that the party wishes to claim. Based on the
motion the clerk determines whether to allow the
modification and makes sure that the moving party
serves a copy of the proposed modified exemptions
on the other party and notifies the other party that if
the party does not object to the newly claimed
exemptions within 10 days after notice, the clerk
will enter an order granting the new exemptions.
Essentially, this procedure follows the procedure
used for originally claiming exemptions in
modifying exemptions.

Claiming Constitutional Exemptions
A.

History. The North Carolina Constitution provides that every homestead, to a
value fixed by the General Assembly, but not less than $1,000, and personal
property of a resident to a value fixed by the General Assembly but not less
than $500, is exempt from sale under execution. [N.C. CONST. art. X, §§ 1,
2]
1.

For over 100 years, the constitutional provision was implemented by
statutes that provided for $1,000 homestead exemption and $500
personal property exemption. The debtor was entitled to the
homestead exemption without claiming it; and the exemption was set
off in the real property itself. The debtor was entitled to the personal
property exemption if the debtor requested it.

2.

In 1981 General Assembly enacted Art. 16 of G.S. Chapter 1C
totally rewriting the exemption law. The new law sets out larger
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statutory exemptions but authorizes a debtor who does not claim the
statutory exemptions to claim the constitutional exemptions.
However, the constitutional exemptions are in value, not in the
specific property.
3.

B.

C.

D.
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G.S. § 1C-1603(a)(4), which provides that debtor waives his or her
right to all exemptions (both statutory and constitutional) if not
asserted after served with a notice of rights, was held
unconstitutional as it applies to constitutional exemptions.
[Household Finance Corp. v. Ellis, 107 N.C.App. 262, 419 S.E.2d
592 (1992), aff’d per curiam, 333 N.C. 785, 429 S.E.2d 716 (1993)
(limiting the claiming of constitutional exemptions to 20 days after
notice to designate is served is unconstitutional).]

What are the constitutional exemptions. [G.S. § 1C-1602]
1.

The debtor is allowed to claim $1,000 in value in real property
owned and occupied by the debtor.

2.

The debtor is allowed to claim $500 in value in personal property
owned by the debtor.

Who is entitled to constitutional exemptions.
1.

Any resident of North Carolina is entitled to the constitutional
exemptions.

2.

A debtor may not claim both statutory and constitutional
exemptions. [G.S. § 1C-1602]

3.

Debtors are likely to claim constitutional exemptions in two
situations:
a)

The debtor waived statutory exemptions and the sheriff is
about to or has sold property under an execution.

b)

The law does not entitle the debtor to claim statutory
exemptions but does allow a claim of constitutional
exemptions (e.g., judgment for forfeiture of an appearance
bond or a fiduciary bond or judgment is for criminal
restitution.)

Exceptions from constitutional exemptions. Certain judgments are not
entitled to constitutional exemptions.
1.

Debt is for taxes. [N.C. CONST. art. X, § 2; City of Wilmington v.
Sprunt, 114 N.C. 310, 19 S.E. 348 (1894).]

2.

Child support. [Walker v. Walker, 204 N.C. 210, 167 S.E. 818
(1933).]

3.

Spousal support. [Anderson v. Anderson, 183 N.C. 139, 110 S.E. 863
(1922).]

4.

Purchase-money mortgages on land. [N.C. CONST. art. X, § 2;
Jarrett v. Holland, 213 N.C. 428, 196 S.E. 314 (1938).]
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5.
E.

F.

Enforcement of security agreement against personal property.
[Montford v. Grohman, 36 N.C.App. 733, 245 S.E.2d 219 (1978).]

When constitutional exemptions may be claimed.
1.

Constitutional exemptions may be claimed any time “until the
moment the money from the sale is applied to the debt to be paid.”
[Household Finance Corp. v. Ellis, 107 N.C.App. 262, 419 S.E.2d
592 (1992), aff’d per curiam, 333 N.C. 785, 429 S.E.2d 716 (1993).]

2.

Therefore, exemptions may be claimed in the proceeds of an
execution sale that have been received by the clerk but not yet paid
to the judgment creditor.

Procedure for claiming constitutional exemptions. [G.S. § 1C-1602]
1.

In designating constitutional exemptions, the clerk follows the
procedure set out in G.S. § 1C-1603, which is the procedure for
designating statutory exemptions.

2.

Debtor who has claimed statutory exemptions is not entitled to claim
constitutional exemptions.

3.

Debtor seeking constitutional exemptions may claim exemptions by:
a)

Filing a motion with the clerk to designate the exemptions.
The form is MOTION TO CLAIM EXEMPT PROPERTY
(CONSTITUTIONAL EXEMPTIONS) (AOC-CV-411).

b)

Filing a motion that the debtor requests a hearing before the
clerk to designate exemptions.

4.

Creditor may object to exemptions claimed within 10 days after the
motion is served on creditor or within 10 days after the hearing to
designate exemptions is held.

5.

If the creditor does not object within the proper time, the clerk must
designate the property to be exempt. The form is ORDER
DESIGNATING EXEMPT PROPERTY (AOC-CV-409).

6.

If the creditor does object, the clerk places the motion for hearing by
the district court judge at the next civil session.

7.

If the debtor comes to the clerk to claim exemptions after an
execution has been issued or the sheriff has levied on property but
before the sale, the clerk might consider notifying sheriff to postpone
levying on property or to postpone the sale until the clerk determines
what property is exempt.
a)

The clerk should not recall the execution because the debtor
would then be entitled to a new notice of rights and might
exempt property that is subject to the outstanding execution.

b)

The clerk must notify sheriff when exemptions have been set
aside that the sheriff can proceed with the sale, but the notice
must indicate what property is now exempt and cannot be
sold.
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8.

If exemptions are claimed after the sheriff has sold the property, the
clerk pays the exemption out of the proceeds of the sale before
paying the remainder to the judgment creditor.

9.

If exemptions are taken in property that has excess equity, the
creditor may request the clerk to order the property sold for excess
equity. In that case the clerk must indicate in the block marked
“additional order” on the execution that the sheriff is to sell the
property for the excess equity beginning the sale at $1 over the
exemption amount.

10.

Debtor is not entitled to take a partial allotment in several items of
personal property each worth more than $500. For example, debtor
cannot claim $250 in a motor vehicle with a value of $5,000 and
$250 in a boat with a value of $2,000.

SETTING ASIDE EXEMPTIONS
Appendix I
Flow Chart for Setting Aside Exemptions
Creditor (C) obtains judgment
against Debtor (D)

C initiates execution process
Clerk determines D entitled to
claim exemptions

Clerk determines D not entitled to
claim exemptions (may require
hearing)

C serves notice of rights on D

D waives statutory
exemptions by failure
to assert

C requests
execution promptly
after time expires
for D to respond

Clerk issues
execution on all
D’s property

Execution returned
unsatisfied or
partially satisfied
C seeks 2nd
execution

C requests execution after long
period has elapsed

Depending on
clerk’s policy,
either issues
execution on all
property or
requires new
notice of rights
and begin again
at that level
above

Clerk issues execution
on all D’s property

D files claims for
exemptions (by motion or
requesting hearing)

No objection
by C; Clerk
enters order
setting aside
exemptions

C objects to
exemptions
claimed.
Transferred to
district court
for order
designating
exemptions

Upon request of C, clerk
issues execution on D’s
non-exempt property

Execution returned unsatisfied
or partially satisfied
Creditor seeks 2nd execution

New notice of rights
required; begin again
at that level above

Clerk follows policy of
issuing execution with same
exemptions

D makes written
waiver of exemptions,
approved by clerk or
DCJ

Clerk issues
execution on all D’s
property
Clerk issues
execution on all D’s
property
Execution returned
unsatisfied or
partially satisfied

C seeks 2nd
execution

Execution
returned
unsatisfied

C seeks
2nd
execution

Same
procedure
followed
except
may not
require
hearing

If waiver lasts, new execution issued on
all property. If waiver expired, notice of
rights issued and begin again at that level

Clerk follows policy of new notice of rights
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I.

Issuing Writ of Execution
A.

When issued.
1.

The clerk shall issue an execution on an unsatisfied money judgment
entered in the clerk’s county on request of a party entitled to
execution. [G.S. § 1-305]
a)

b)

B.

(1)

The judgment debtor’s exemptions have been
designated; or

(2)

The judgment debtor has waived the statutory
exemptions; or

(3)

The clerk determines that exemptions are
inapplicable to the particular claim. [See Setting
Aside Exemptions, Civil Procedure, Chapter 37.]

If the judgment creditor has died, the personal representative
may have the execution issued. [G.S § 1-306]

2.

The form is WRIT OF EXECUTION (AOC-CV-400).

3.

Failure to issue an execution when required by law subjects the clerk
to $100 amercement and makes the clerk liable on the clerk’s bond
for any damages judgment creditor can prove. [G.S. § 1-305]

When not issued.
1.

2.

An execution may not be issued any time after 10 years from the
rendition of the judgment. [G.S. § 1-306]
a)

However, service of the execution need not be completed
before the 10-year period runs. [G.S. § 1-339.48]

b)

Example: Judgment is rendered November 29, 1998.
Execution is issued November 28, 2008. The sheriff
discovers that the judgment debtor owns a 2008 Ford Focus
and levies on the car on January 15, 2009 and sells it on
February 20. The levy and sale are good because the
execution was issued before the 10-year period even though
the levy and sale were after the 10-year period.

An execution may not be issued until the expiration of the time
specified in the statute or rule for appeal. [G.S. § 1A-1, Rule 62(a)]
a)

October 2010

Clerk not to issue execution unless:

The automatic stay for any case that might be appealed to an
appellate court is 30 days. The automatic stay for cases that
might be appealed from small claims court to district court is
10 days.
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3.

b)

If a judgment debtor appeals before the time for appeal runs,
the debtor must post the stay of execution bond at the time of
appeal or the judgment creditor may enforce the judgment.
[G.S. § 1A-1, Rule 62(d)] However, a debtor who appeals
and pays the appeal costs but fails to stay execution of the
judgment is still entitled to have the case heard on appeal
even though a writ of execution has been issued.

c)

G.S. § 1-310 provides that execution may not issue for 10
days after the judgment is entered, but Rule 62 governs
because it is the later adopted statute.

d)

In the case of default judgments, G.S. § 1-310 might control
because there is no appeal from the judgment.

Generally, an execution cannot be issued against a deceased
judgment debtor. The judgment creditor must file a claim against the
estate. [Henderson County v. Osteen, 28 N.C.App. 542, 221 S.E.2d
903 (1976), rev’d on other grounds, 292 N.C. 692, 235 S.E.2d 166
(1977); Flynn v. Rumley, 212 N.C. 25, 192 S.E. 868 (1937).]
a)

4.

C.

Only the clerk in the county where the judgment originally was
rendered may issue execution. [G.S. § 1-307] An execution issued by
a clerk in another county is void. [Hickory White Trucks, Inc. v.
Greene, 34 N.C.App. 279, 237 S.E.2d 862 (1977).]

How issued.
1.

38.2

An execution may not be issued against a local governmental unit.
[Gooch v. Gregory, 65 N.C. 142 (1871) (no right to have an
execution entered against a county); Maryland Casualty Co. v.
Leland, 214 N.C. 235, 238, 199 S.E. 7, 9 (1938) (mandamus is the
proper remedy against a municipality). See David Lawrence LOCAL
GOVERNMENT PROPERTY TRANSACTIONS IN NORTH CAROLINA,
Institute of Government 2000 pp. 19-20; Eugene McQuillin, LAW OF
MUNICIPAL CORPORATIONS §§ 49.43, 49.44.]

Who issues.
1.

D.

Exceptions: G.S. § 28A-19-3(g) provides that the statute
requiring filing of a claim with the decedent’s estate does not
prevent any action or proceeding to enforce any lien
(including a judgment lien) upon any property of the
decedent’s estate, but no deficiency judgment will be
allowed without filing of a claim. Thus, the clerk may issue
an execution against the specific real property subject to the
judgment lien. See also Article 18, Ch. 28A about actions
against the personal representative when the debtor dies
before judgment is rendered. G.S. § 28A-18-5 provides that
when a judgment is entered against the personal
representative, the clerk may allow the creditor to issue
execution under certain circumstances.

To be properly issued, the execution must be signed by the clerk or a
deputy or assistant clerk.

WRITS OF EXECUTION
2.
E.

To whom issued.
1.

The clerk may issue an execution to the sheriff of any county in
North Carolina upon the request of the judgment creditor.

2.

Before the clerk issues an execution to the sheriff of another county,
the judgment must be docketed in that county. [G.S. § 1-308]

3.
F.

When the execution is sent to an out-of-county sheriff, it must be
under seal. [G.S. § 1-303; Shepherd v. Lane, 13 N.C. 148 (1829).]

a)

If the judgment creditor requests that an execution be issued
to a county other than the clerk’s own county, upon payment
of the fees, the clerk must first send a transcript of judgment
to the clerk in the other county to have judgment docketed
there and then send an execution to the sheriff of that county.
[G.S. § 1-308 and G.S. § 1-313]

b)

The court has upheld sending the transcript of judgment and
the execution to another county at the same time. [Bernhardt
v. Brown, 122 N.C. 587, 29 S.E. 884 (1898) (case decided
before VCAP transcripting when paper transcript had to be
mailed to the receiving county).]

Executions may be issued at the same time to different counties.
[G.S. § 1-308]

What the execution must include.
1.

The execution must indicate the total amount of money to be
collected under the judgment, including principal, interest awarded
in the judgment if any, court costs, attorney fees if awarded, and
interest on the judgment from the date of rendition (entry) until the
date of issuance of execution. [G.S. § 1-313]
a)

Attorney fees if collectible under G.S. § 6-21.2 (as part of
contract evidence of indebtedness) are part of the debt and
therefore interest on the attorney fees portion of the award is
allowable if prayed for. [Cf. State Wholesale Supply, Inc. v.
Allen, 30 N.C.App. 272, 277, 227 S.E.2d 120, 124 (1976).]

b)

Awards of attorney fees in other cases are designated as
court costs and do not draw interest.

2.

If partial payment has been made on the judgment, the execution
must show the credit and the amount actually due on judgment. [G.S.
§ 1-313] (See section III.B.3 at page 38.13 on how to allocate partial
payments.)

3.

The judgment draws interest at the legal rate (G.S. § 24-1) on the
principal except that a judgment arising out of a contract that is not
for consumer purposes may draw interest at the contract rate if the
contract specifically provides that the contract rate applies after
judgment. [G.S. § 24-1]

4.

If the debtor has claimed exemptions, the clerk must check the block
to satisfy the judgment “except as to property of the defendant set off
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as exempt” and attach a copy of the exempt property to the
execution.

G.

II.

5.

If the creditor asks to have the sheriff sell property claimed as
exempt for excess value, the clerk must indicate on the execution in
the block entitled “Additional Order For Satisfying Judgment” the
particular piece of property to be sold. The clerk should direct the
sheriff to sell the particular piece of property, beginning the sale at
$1 over the exemption amount, and apply the proceeds by giving the
judgment debtor the exemption amount and applying the remainder
to the judgment as if that were the amount of the bid.

6.

If the debtor has waived exemptions, the clerk must check the block
to satisfy the judgment “out of the personal property of the
defendant.…”

Clerk must not take payment while execution outstanding.
1.

Once the execution is issued, the clerk may not accept payment
of the judgment while the execution is outstanding. Any payment
must be made to sheriff holding execution. [Bynum v. Barefoot, 75
N.C. 576 (1876).]

2.

When a judgment debtor wishes to make a payment to the clerk
on a judgment, the clerk should ascertain that no execution is
outstanding.

Levying On and Selling Property
A.

B.

Levying on property.
1.

To levy on personal property, the sheriff must seize the property and
put it under his or her control. The judgment lien attaches when the
sheriff seizes personal property.

2.

To levy on real property, the sheriff notes on the execution return
that he or she is levying on the property. The judgment lien attaches
when the judgment is docketed in the county where the land is
located. [G.S. § 1-234]

3.

To levy on real property or a mobile home [G.S. § 41-2.5] owned as
tenancy-by-the-entirety, the judgment must be against both husband
and wife. Property owned as tenancy-by-the-entirety is not subject to
levy if the judgment is against only one spouse.

4.

Real or personal property owned as tenancy-in-common or joint
tenancy may be levied on even if only one tenant is a judgment
debtor.

5.

The sheriff sells all property subject to all prior liens and
encumbrances. [Pittsburgh Plate Glass Co. v. Forbes, 258 N.C. 426,
128 S.E.2d 875 (1963).]

Selling personal property.
1.
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The clerk who issues the execution may determine all necessary
procedural details with respect to sales in all instances in which the
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statute fails to make definite provisions. [G.S. § 1-339.42] Examples
include when the clerk wants notice sent to certain people in order to
increase bidders or when the sheriff is selling perishable property
and the clerk orders the particular method of the sale.

C.

D.

2.

The sheriff must post a notice of sale at the courthouse legal notice
board at least 10 days before sale. [G.S. § 1-339.53]

3.

Sheriff can hold the sale anywhere in the county, but the property
must be present at the sale. [G.S. §§ 1-339.44 and -339.45]

4.

Sale is to the highest bidder for cash. At the sale and upon receipt of
the money bid, the sheriff gives the property to highest bidder. [G.S.
§ 1-339.47]

5.

It is within the sheriff’s discretion whether to give a bill of sale. If
the purchaser notifies the clerk of court of county where the property
is sold that he wants bill of sale, the clerk may order the sheriff to
give a bill of sale. [G.S. § 1-339.62] Note that this statute places a
duty on the clerk in the county where the property is sold even
though the execution may be from another county.

6.

Within 5 days after the personal property sale is held, the sheriff files
with clerk of court who issued the execution a report of sale,
indicating the property sold, to whom, and the sale price. [G.S. § 1339.63]

7.

Clerk files the report of sale in the case file.

Selling perishable property. [G.S. § 1-339.56]
1.

When the sheriff seizes perishable personal property (property
subject to rapid deterioration), the sheriff reports the levy to the clerk
who issued the execution, describing the property, and requests
instructions for sale.

2.

The clerk must determine if the property is perishable.

3.

If the property is perishable, the clerk may order the sale at such time
and place and with such notice as the clerk deems advisable.

4.

The clerk may also determine the manner of sale. For example, the
clerk can order crops to be sold in the recognized market rather than
by auction.

5.

If the property is not perishable, the clerk orders the sale to proceed
as the law provides for nonperishable property.

Selling real property.
1.

The clerk who issues the execution may determine all necessary
procedural details with respect to sales in all instances in which the
statute fails to make definite provisions. [G.S. § 1-339.42]

2.

The sheriff must post a notice of sale at the courthouse legal notice
board at least 20 days before sale and advertise the sale in a
newspaper qualified for legal advertising once a week for two weeks.
[G.S. § 1-339.52]
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3.

38.6

The sheriff also must serve a copy of the notice of sale on the
judgment debtor at least 10 days before sale.
a)

The notice must be served personally on the judgment debtor
if the debtor is found in county.

b)

If the judgment debtor is not found in the county, the sheriff
must send a copy of the notice of sale by registered mail to
the judgment debtor at his last known address and serve a
copy on the debtor’s agent, if there is one in county. [G.S. §
1-339.54]

c)

Failure to serve the notice of sale on judgment debtor will
make the sale void. [Annas v. Davis, 40 N.C.App. 51, 252
S.E.2d 28 (1979); Henderson County v. Osteen, 292 N.C.
692, 253 S.E.2d 166 (1977).]

4.

The sale must be held at the courthouse door. [G.S. § 1-339.44]

5.

Within 5 days after the sale is held, the sheriff files with clerk of
court who issued the execution a report of sale, indicating the
property sold, the person to whom it is sold, and the sale price. [G.S.
§ 1-339.63] Although it was not held to be error when the report of
sale was made to the clerk of the county where the property was
located when different from the county where the judgment was
rendered, the better practice is to have the report filed with the clerk
who issued the execution. [N.C. Nat’l Bank v. Sharpe, 49 N.C.App.
693, 272 S.E.2d 368 (1980).]

6.

Upset bid procedure. [G.S. § 1-339.64]
a)

An upset bid may be filed with the clerk who issued the
execution. (However, N.C. Nat’l Bank v. Sharpe would seem
to indicate that it would not be error for the clerk in the
county where the property is located to take the upset bid.)

b)

An upset bid is made by delivering an upset bid deposit and
a notice of an upset bid to the clerk who received the report
of sale. The form is NOTICE OF UPSET BID IN
JUDICIAL SALE OR EXECUTION SALE; NOTICE TO
PERSON HOLDING THE SALE (AOC-CV-414).

c)

The upset bid notice and deposit must be filed by the close
of normal business hours on the 10th day after the report of
sale is filed with the clerk.
(1)

If the clerk’s office is closed on the 10th day, the
deposit must be filed by the close of normal business
hours of the next day on which the clerk’s office is
open.

(2)

If the 10th day falls on one of the public holidays
listed in G.S. § 103-4 that the courthouse is open for
business, no extra time is given. [G.S. §§ 1A-1, Rule
6(a) and 103-5]
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d)

Determining the amount of deposit is a two-step process.
First, the clerk must determine the minimum amount of the
upset bid. Second, the clerk must determine the amount of
the deposit. This calculation is identical to determining the
amount of an upset bid and deposit in a foreclosure.

e)

A valid upset bid is an amount exceeding the reported sale
price by at least 5%, with a minimum increase of $750.

f)

The upset bid deposit must be an amount at least 5% of the
upset bid, but not less than $750.

g)

The upset bid and the upset deposit are determined as
follows:

h)

(1)

First, to determine the minimum upset bid, multiply
the high bid from the sale by 5%. If the product is
$750 or more, add the product to the high bid and
that sum is the minimum upset bid. If the product is
less than $750, add $750 to the high bid and that
sum is the minimum upset bid.

(2)

Second, to determine the deposit, multiply the upset
bid by 5%. If the product is $750 or more, that is the
amount that must be deposited with the clerk. If the
product is less than $750, $750 must be deposited
with the clerk.

(3)

Example 1. A is the high bidder at a sheriff’s
execution sale, bidding $35,000 for a house. The
sheriff files a report of sale with the Clerk of Black
County. B wants to file an upset bid. The minimum
amount of B’s upset bid is $36,750 ($35,000 +
$1,750 (5% of $35,000)). For an upset bid of
$36,750, B must deposit $1,837.50 (5% of $36,750)
with the Clerk of Black County.

(4)

Example 2. A is the high bidder at a sheriff’s
execution sale, bidding $5,000 for a vacant lot. The
sheriff files a report of sale with the Clerk of Black
County. B wants to file an upset bid. The minimum
amount of B’s upset bid is $5,750 (5% of $5,000 =
$250, so the minimum increase of $750 applies). For
an upset bid of $5,750, B must deposit $750 with the
clerk of Black County. (5% of 5,750 = $287.50, so
the minimum deposit is $750.)

The upset bidder may file an upset bid for more than the
minimum amount.
Example. A is the high bidder at a sheriff’s
execution sale, bidding $35,000 for a house. The
sheriff files a report of sale with the Clerk of Black
County. B wants to file an upset bid. The minimum
amount of B’s upset bid is $36,750, but B wants to
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file an upset bid of $50,000. B would have to deposit
$2,500, which is 5% of $50,000.

7.

i)

The upset bid deposit must be made in cash or by certified or
cashier’s check satisfactory to the clerk.

j)

Upon receipt of the upset bid notice and deposit, the clerk
must send a copy of the form NOTICE OF UPSET BID IN
JUDICIAL SALE OR EXECUTION SALE; NOTICE TO
PERSON HOLDING THE SALE (AOC-CV-414) to sheriff
who must mail copies to the last high bidder and to the
owners of the property. Some clerks mail copies of the form
themselves rather than sending them to the sheriff to mail.

k)

Upon the filing of an upset bid within the proper time, a new
10-day period begins during which another upset bid may be
filed. The minimum amount of the new upset bid is the
greater of a 5% increase of the prior upset bid or $750 more
than the prior bid and the same process is followed regarding
notice to the last high bidder and owners of the property. The
rolling upset bid process continues for the filing of
successive upset bids and notice to the last high bidder and
owner until 10 days elapse after the last upset bid is filed
without a new upset bid. The clerk may then confirm the
sale.

l)

Upon the filing of an upset bid, the previous high bidder or
upset bidder is released from his or her bid and any deposit
or bond must be released. [G.S. § 1-339.64(g)]

m)

Upon motion of an interested person filed within the 10-day
period in which upset bids may be filed, the clerk may order
a resale rather than continuing the rolling upset bid
procedure.
If the resale is ordered because of the inadequacy of
the last bid, the clerk orders the resale to begin as if
it were the original sale, and the prior high bidder is
released from his or her bid.

(2)

If the resale is ordered for any other reason, the last
bid becomes the opening bid at the resale and if no
one else bids, the last bid is the high bid.

(3)

If the clerk denies the motion for a resale, the 10-day
period for subsequent upset bids begins upon entry
of the clerk’s order. [G.S. § 1-339.66A]

Compliance bond. [G.S. § 1-339.64(e)]
a)

38.8

(1)

The clerk may require the upset bidder to deposit a cash
bond or surety bond conditioned on compliance with the
upset bid. Generally, clerks consider requiring a compliance
bond only in unusual cases and upon motion of the judgment
creditor.
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8.

b)

The bond is payable to State of North Carolina, and the
amount of the bond may not exceed the amount of the upset
bid less the amount of the deposit.

c)

Example. If the upset bid is $10,750, the upset bidder would
have deposited $750, and the clerk could require the bidder
to deposit a bond of $10,000. [G.S. § 1-339.64]

Confirmation of the sale.
a)

When the time for filing an upset bid expires with no upset
bid being filed, the clerk issues an order confirming the sale
and ordering the sheriff to prepare and tender a deed to the
last and highest bidder. [G.S. §§ 1-339.67, -339.68]

b)

Generally, the clerk issues the order of confirmation when
the sheriff or judgment creditor submits a copy of the order
to the clerk. However, see Appendix I at page 38.22 for an
“Order of Confirmation” that the clerk may issue.

c)

Only a clerk has jurisdiction to confirm the sale. [Beneficial
Mortgage Co. v. Peterson, 163 N.C.App. 73, 592 S.E.2d 724
(2004) (confirmation by district court judge invalid).]

d)

A bidder acquires no rights in the property until the sale is
confirmed. [Pittsburgh Plate & Glass Co. v. Forbes, 258
N.C. 426, 128 S.E.2d 875 (1963).] Unlike a foreclosure, an
execution sale is not final until it is confirmed. Confirmation
is the point at which the bidder acquires rights in the
property and the judgment debtor loses rights in the
property.

e)

There may be situations when one of the parties or the
sheriff will ask that the clerk decline to confirm the sale.
(1)

The clerk may decline to confirm the sale if
competitive bidding is stifled resulting in a bid less
than the fair market value of the property sold or
may decline
on ground of
fraud
or
misrepresentation. [Pittsburgh Plate & Glass Co. v.
Forbes, 258 N.C. 426, 128 S.E.2d 875 (1963)
(bidder relied on statement by counsel for debtor that
proceeds from the sale would be applied to pay off
senior liens).]

(2)

The clerk may decline to confirm the sale when the
sheriff discovers an error in the sale procedure, such
as not properly advertising the sale or failing to
serve a copy of the notice of sale on the judgment
debtor.

(3)

In some very rare instances, the clerk may decline to
confirm the sale if one of the parties presents
evidence that there is a potential bidder who wishes
to increase the sale amount by filing an upset bid
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after the 10-day period has expired. A clerk who
refuses to confirm on this basis should make sure
that the person would actually bid and pay the
amount promised.

9.

f)

The clerk should require a person who wishes to have
confirmation declined to file a motion seeking that relief and
giving the other parties an opportunity to respond regarding
the motion.

g)

A clerk who declines to confirm the sale must order the
sheriff to conduct a resale beginning the sale at $1 as if it
were an original sale.

Defaulting bidder.
a)

If the highest bidder fails to comply with the bid within 10
days after tender of the deed, the clerk who issued the
execution may order a resale. The sheriff follows the normal
original sale procedure. The sheriff begins the sale after a
defaulting bid at $1, not at the last price bid. See Appendix II
at page 38.23 for form order of resale.

b)

A defaulting bidder is liable on his bid, and, if resale is held,
is liable to the extent that the final sale price is less than the
defaulting bid plus all costs of resale. [G.S. § 1-339.69]
(Amount of defaulting bid – Final bid) + Costs of resale =
Defaulting bidder’s liability.)

c)

The defaulting bidder has no liability if the defaulting bid,
plus the costs of resale, is lower than the final bid.

d)

Example 1. Hamilton was the high bidder at an execution
sale of real property with a bid of $9,500. She defaulted on
her bid. Gwendolyn is the high bidder at the resale with a bid
of $8,000. The cost of the resale was $800. Hamilton is
liable for $2,300, which is the difference between his bid
($9,500) and the final sales price ($8,000) plus costs of
resale ($800). ($9,5000 – $8,000) + $800 = $2,300.
Example 2. Hamilton was the high bidder at an execution
sale of real property with a bid of $9,500. She defaulted on
her bid. James is the high bidder at the resale with a bid of
$11,000. The cost of the resale was $800. Hamilton has no
liability because the resale brought more than the defaulting
bid plus the costs of resale. $9,500 + $800 = $10,300, which
is less than the final bid of $11,000.

e)

Procedure for claiming deposit and determining defaulting
bidder’s liability.
(1)

38.10

It is not clear under the law how a creditor can
pursue a defaulting bidder.
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(2)

The law in judicial sales is that the clerk can give the
defaulting bidder’s deposit to the creditor and the
clerk can determine the amount of the remaining
deficiency after a party makes a motion in the cause.
[Gilliam v. Sanders, 198 N.C. 635, 152 S.E. 888
(1930); Marsh v. Nimocks, 122 N.C. 478, 29 S.E.
840 (1898).] Some clerks follow the judicial sales
procedure with regard to defaulting bidders in
execution sales. Generally, the clerk gives notice to
all parties and holds a hearing to determine the
deficiency.

(3)

However, many clerks require the creditor to bring a
civil action to determine the deficiency if seeking
more damages than the defaulting bidder’s deposit,
but will pay over to the creditor a deficiency up to
the amount of the deposit the clerk is holding.
Example 1. Black bids $20,000 at an execution sale.
White files an upset bid of $21,000 and deposits
$1,050 with the clerk. No one upsets White’s bid
and the clerk confirms the sale, but when the sheriff
tenders the deed to White, White does not pay the
money owed. The sheriff reports to the clerk that
White has defaulted. The clerk orders a resale and
Blue buys the property at the resale for $19,000. The
creditor files a motion with the clerk to pay over to
the creditor $1,050 held by the clerk and determine
the deficiency. At the hearing, some clerks will
determine the amount owed by the defaulting bidder
[the difference between the first and second sale (in
this case, $2,000), plus the expenses of conducting
the resale], pay the deposit to the creditor as part of
the amount due, and enter judgment for the amount
remaining due. Other clerks will merely determine
that at least the amount of the deposit is owed and
will pay the deposit held to the creditor and make the
creditor file a civil action for the remaining amount
owed.
Example 2. The high bidder at the original sale bids
$10,000 and then defaults. At the resale, the property
brings $9,000. When the defaulting bidder is the
bidder at the original sale, the sheriff, rather than the
clerk might be holding the deposit. (Most sheriffs
require the high bidder to deposit 10% of the bid at
the actual sale.) In that case, the clerk could order
the sheriff to pay the deposit to the creditor or could
ask the sheriff to send the deposit to the clerk with
the return of the execution and then the clerk could
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pay the deposit to the creditor upon request and
hearing.
f)

If the amount bid at the sale following the defaulting bid is
an amount greater than the defaulting bid, plus the expenses
of resale, the defaulting bidder has no liability and the clerk
may return the deposit. However, the clerk should not return
the deposit without first giving notice to the creditor unless
the creditor has filed an affidavit or the creditor’s attorney a
letter with the clerk indicating that there is no deficiency.
Example. Assume the defaulting bidder’s bid was $25,000.
At the resale the property sells for $26.000. Before returning
the defaulting bidder’s deposit, the clerk should give notice
to the creditor because the creditor might be able to show
that the expenses of sale exceeded $500 and therefore, the he
or she is entitled to all or a portion of the deposit. The clerk
could release the deposit to the defaulting bidder without
notice upon receipt from the creditor or creditor’s attorney of
written notice that there is no deficiency.

E.

Postponement of sale. [G S. § 1-339.58]
1.

III.

a)

When there are no bidders;

b)

When there are only a few bidders because of weather or too
many other sales scheduled for that time;

c)

When the sheriff conducting the sale is ill; or

d)

When other good cause exists.

2.

The sheriff must appear at the time and place of the sale and
announce postponement and must post a notice of postponement on
the courthouse bulletin board.

3.

If the sheriff is unable to follow the procedure set out above and the
sale is not held when set, the sheriff must report those facts to the
clerk of court who issued the execution. The clerk issues an order for
sale setting the time and place for it to be held, the manner in which
notice is to be given, and the length of time for which notice to be
given.

Return of Execution and Allocation of Proceeds
A.

38.12

The sheriff may postpone a sale to a time certain not later than 6
days after the original date for sale:

Return of execution.
1.

The sheriff must return the execution to the clerk who issued it by
the end of the 90th day after the date of issuance except as set out in 2
immediately below. [G.S. § 1-310]

2.

The sheriff need not return the execution and may continue with the
sale after 90 days if the sheriff has commenced the sale before the
end of the 90th day.
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B.

a)

The sale is commenced if the sheriff has posted the notice of
sale of personal property at the courthouse or if he has
published the first notice of sale of real property in the
newspaper before the end of the 90th day. [G.S. § 1-339.48]

b)

If the sheriff has complied with the required notices before
the end of the 90th day, the sheriff may continue with any
sale or required resales of the property until the property is
sold no matter how long it takes. No new execution is issued.

3.

The sheriff deducts the commission (5% of first $500 collected and
2½% of the additional amount collected) and deducts any expenses
of sale. The sheriff then returns the execution and pays the remaining
proceeds to the clerk who issued the execution. [G.S. § 1-339.70]

4.

If the sheriff has incurred expenses in levying on and selling property
that have not been fully recovered at the sale, the sheriff may send to
the clerk a list of unreimbursed costs and expenses. The clerk taxes
these expenses as costs against the judgment debtor. Normally the
sheriff requires the creditor to pay expenses in advance so any costs
not recovered at the sale will be additional costs in favor of the
judgment creditor. However, it is possible that if the sheriff has not
received expenses from the creditor, the county will have borne the
costs and a judgment for costs should be docketed in favor of the
county.

5.

Upon receipt of the money, the clerk must issue a receipt to the
sheriff. [G.S. § 1-339.70]

Disposition of proceeds.
1.

The clerk must apply the proceeds of sale received from the sheriff
to the judgment. [G.S. § 1-339.70]

2.

The clerk applies the proceeds only to the payment of the judgment
upon which the execution was issued, not to any other existing
judgments.

3.

If the proceeds do not fully satisfy the judgment, apply as follows:
first to court costs, second to interest, and third to principal. [Morley
v. Morley, 102 N.C.App. 713, 403 S.E.2d 574 (1991); Am Jur. 2d
Interest § 99.] No case indicates when civil court costs are supposed
to be paid, but the practice is to pay court costs first and then interest
and principal. VCAP is set up in this manner. (Two statutes that set
out priority in specific civil actions provide that costs are paid first:
See G.S. §§ 97-10.2 and 108A-57.)

4.

Application of proceeds when the sheriff held two or more
executions against the judgment debtor at the time of the sale.
a)

Proceeds from sale of real property.
(1)

If the sheriff had more than one execution in his or
her hands at the time of the sale of real property, the
clerk must apply the proceeds from the sale of real
property in the order that the judgments were
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docketed in the county where the land was located.
In other words, the clerk must fully satisfy the
earliest docketed judgment; then the clerk must
satisfy the judgment docketed next and so on.
[Dysart v. Branderth, 118 N.C. 968, 23 S.E. 259
(1895).]
Example. Bill owns Blackacre. On January 5, 2008,
Judgment A is entered against Bill for $5,000 in
favor of B&B Bank and is docketed in the county in
which Blackacre is located. One year later,
Judgment B is entered against Bill for $2,500 in
favor of Sam’s Supplies and is docketed. On March
1, 2009, the clerk issues an execution at the request
of Sam’s Supplies. The sheriff levies on Blackacre
and advertises the sale, which is to occur on May 1,
2009. On April 25, 2009, B&B Bank has the clerk
issue an execution on its judgment and places that
execution in the sheriff’s hands on April 26. After
the sale, the sheriff returns the writ of execution and
$6,000 to the clerk. The clerk must first pay
Judgment A because it was docketed first, even
though the execution was issued second. Any
remaining funds are applied to Judgment B, the
second docketed.
(2)

If two or more judgments were docketed against a
judgment debtor who acquires a piece of real
property after the docketing of the judgments, the
judgment liens against the newly acquired real
property for the previously docketed judgments
attach simultaneously and are equal and the proceeds
are distributed pro rata. [Moore v. Jordan, 117 N.C.
86, 23 S.E. 259 (1895).]
Example. On January 5, 2008, Judgment A is
entered against Bill for $5,000 in favor of B&B
Bank and is docketed in Black County. One year
later, Judgment B is entered against Bill for $2,500
in favor of Sam’s Supplies and is docketed in Black
County. On March 1, 2009, Bill acquires title to
Blackacre, which is located in Black County. The
liens of both judgments attach to the land on March
1, 2009. Upon request, the clerk issues an execution
for Judgment B on April 1, 2009; the sheriff of
Black County advertises the property for sale; the
clerk issues an execution on Judgment A on April 25
and that execution is placed in the sheriff’s hands;
and the sheriff returns $6,000 to the clerk. In that
case, the clerk prorates the amount returned in the
same proportion as the judgments bear to each other
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because the liens attached at the same time, applying
$4,000 to Judgment A and $2,000 to Judgment B.
(3)

b)

If the sheriff levies on real property under an order
of attachment, the lien attaches as of the filing of the
notice of lis pendens on the Judgments Index. If the
lis pendens notice is not docketed, the lien attaches
as of the date of docketing of certificate of levy in
the judgment docket book. [G.S. § 1-440.33(b)]

Proceeds from sale of personal property.
(1)

The judgment lien does not attach to personal
property until the sheriff levies on the property.
Therefore, if the sheriff held more than one
execution against the judgment debtor when he or
she levied on personal property, the clerk should pro
rate proceeds, which means apply the proceeds from
the personal property sale in same proportion as each
execution bears to the total amount of the
executions. [See Hagan v. Lucas, 35 U.S. 400, 10
Pet. 400, 9 L.Ed. 470 (1836).]

(2)

To do this, add the sum of the executions; then find
the percentage of the total of each execution;
multiply the proceeds by those percentages to get the
amounts to be applied to each execution.
Example. Sheriff Smith levies on a motor vehicle
holding two executions from your county. She
returns $1,000 from the sale with the two
executions. Execution #1 was for $10,000 and
Execution #2 was for $5,000. $10,000 = 66.7% of
15,000 and 5,000 = 33.3% of 15,000. Two-thirds of
$1,000 = $667 and 33.3% of $1,000 = $333. Apply
$667 to Execution #1 and $333 to Execution #2.

(3)

C.

If the sheriff holds an execution on which an order
of attachment had been issued, the personal property
lien relates back to the date of seizure under the
attachment. Proceeds would be applied to satisfy the
execution on which attachment had issued and then
any remaining proceeds would be applied to other
executions issued after attachment. [G.S. § 1-440.33]

Allocation of surplus funds.
1.

The clerk is to pay the surplus to the person legally entitled to it if
the clerk knows who such person is. [G.S. § 1-339.70]
a)

Those persons whose liens are discharged by an execution
sale are entitled to be satisfied out of the proceeds of sale.
[30 Am. Jur. 2d, Executions § 601.]
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2.

b)

The clerk may not apply the surplus proceeds to any liens
senior to the lien under which the property was sold. [Cf.
Pittsburgh Plate Glass Co. v. Forbes, 258 N.C. 426, 128
S.E.2d 875 (1963).] Those lienholders look to the property,
which was sold subject to their liens.

c)

Persons entitled to surplus include (1) junior lienors of real
property that was sold; (2) junior lienors of personal property
that was sold who filed a claim with the clerk of court.

d)

Junior lienors include judgment creditors who had
executions issued after the sheriff seized personal property
under another execution and secured parties whose security
interest was perfected after the judgment lien attached to the
property levied on by the sheriff. (It would be very unusual
to have a junior security interest in personal property
because the execution lien does not attach until the sheriff
levies on the property.)

e)

State or local government tax liens are enforced the same as
junior lienors. The governing unit must file a special
proceeding if there are any adverse claims to the surplus.

f)

Federal tax liens are treated differently and are discussed in
section III.E at page 38.18.

g)

If there are no junior lienors, the judgment debtor is the
person entitled to the surplus.

Determining priority among creditors to surplus funds.
a)

38.16

When real property is sold.
(1)

Liens on real estate are paid in the order of priority,
not pro rata. Priority is determined by the date that
the lien attached to the property sold or to the
surplus. [In re Foreclosure of Deed of Trust, 303
N.C. 514, 279 S.E.2d 566 (1981).] The first junior
lien to attach is the first to be paid.

(2)

Surplus proceeds in the sale of tenancy-by-entirety
property are held by husband and wife as tenants-incommon. [See Foreclosure of Deed of Trust, 303
N.C. 514, 279 S.E.2d 566 (1981) (foreclosure
surplus).]
(a)

Judgments against only one spouse do not
attach as a lien on the property until the
property is converted to a tenancy-incommon by sale.

(b)

Judgments against both husband and wife do
attach as a lien to the real property upon
docketing and are paid before those against
only one spouse, which attach after the sale
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to that particular spouse’s ½ interest in the
surplus.
(c)

b)

All judgment liens against only one spouse
docketed before the tenancy-by-entirety
property is sold attach simultaneously to the
surplus so the proceeds are pro-rated among
the judgments.

(3)

Example 1. Land held as tenancy-by-entirety was
sold pursuant to execution issued on senior
judgment. Surplus paid to the clerk. Judgment A
against Husband was docketed 6/15/2008; Judgment
B against Husband and Wife docketed 8/4/2008;
Judgment C against Wife docketed 9/9/2008; and
Judgment D against Husband and Wife docketed
1/20/2009. Clerk would satisfy the judgments out of
the surplus in the following order: First, Judgment
B; second, Judgment D; third, one-half of any
remaining surplus would be used to pay Judgment A
and the other half of any remaining surplus would be
used to pay Judgment C.

(4)

Example 2. Same facts as above except Judgment E
was docketed against Husband on 1/22/2009. In that
case, after paying Judgments B and D, the clerk
would apply ½ of any remaining surplus to
Judgments A and E. If both judgments could not be
paid fully, the clerk would prorate the surplus to
each judgment based on the proportion of each
judgment to the other. The wife’s half of the surplus
would be used to satisfy Judgment C.

When personal property is sold.
(1)

Judgments are not liens against the personal
property; therefore, any judgment creditor claiming
the proceeds would not be a judgment lienor under
the law unless that judgment creditor had placed a
writ of execution in the hands of the sheriff after the
sheriff levied on the personal property under an
earlier issued execution. A judgment creditor who
has not issued an execution and who wishes to reach
surplus proceeds may file a supplemental proceeding
under G.S. § 1-360 to reach funds belonging to the
judgment debtor in the possession of the clerk. If the
clerk were willing to pay the funds to the judgment
creditor voluntarily, another option would be for the
judgment creditor to have an execution issued, and
the sheriff to request the clerk to voluntarily turn
over the funds as provided by G.S. § 1-359. If a
supplemental proceeding is filed, it should be heard
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by a judge because the clerk will be the person
ordered to respond as to whether he or she is holding
funds belonging to the judgment debtor.
c)

D.

E.

38.18

If the clerk is in doubt as to who is entitled to surplus or
there are adverse claims, the clerk holds the surplus until the
rights to the surplus are determined in a special proceeding.
[G.S. § 1-339.70(c)] Some clerks take the position that the
person entitled to surplus proceeds is never absolutely clear
and therefore always hold special proceedings.

Special proceeding to determine who is entitled to surplus. [G.S. § 1-339.71]
1.

Any person claiming an interest in the surplus may file a special
proceeding.

2.

Respondents in the proceeding are all other persons claiming any
interest in the proceeds or anyone who potentially has a claim against
the surplus. The clerk must make sure that the petitioner understands
that he or she must check the records to find other lienholders.

3.

If an answer is filed raising issues of fact as to ownership of money,
the clerk sets the case for trial in superior court.

4.

Upon transfer, the clerk may require any party claiming part of
proceeds to furnish a bond of $200.

5.

If no issues of fact as to ownership of the money are raised in an
answer, the clerk determines who is entitled to surplus. Simply filing
the action does not mean the petitioner is entitled to the surplus. The
clerk must determine based on the priority of junior liens, if any,
who is entitled to the surplus. If there are no junior lienholders, the
judgment debtor is entitled to the surplus. The clerk, in his or her
discretion, may allow a reasonable attorney’s fee for the prevailing
party and must tax costs against the losing party. [G.S. § 1-339.71]

6.

State or local government tax liens are enforced the same as junior
lienors. The governing unit must file a special proceeding if there are
any adverse claims to the surplus.

No special proceeding for enforcement of federal tax liens. The federal
government may enforce its tax lien by administrative levy and, in that event,
the federal government does not have to institute a special proceeding to
determine ownership of the surplus funds or to recover the funds belonging
to a taxpayer. [U.S. v. Mauney, 642 F. Supp. 1097 (W.D.N.C. 1986) (surplus
foreclosure funds).]
1.

A federal tax lien may be enforced by administrative levy,
commenced by serving a “Notice of Levy” on the custodian of
taxpayer’s property (the clerk) pursuant to 26 U.S.C. § 6332(a).

2.

A clerk served with a “Notice of Levy” has two defenses for failing
to comply with the demand of the federal government and if one of
those defenses is not available, the clerk must turn over the surplus to
the federal government:

WRITS OF EXECUTION
a)

b)

F.

IV.

V.

The first defense is that the clerk is neither in possession of
nor obligated with respect to property or rights to property
belonging to the taxpayer.
(1)

If the IRS files the administrative levy with the clerk
before any funds are deposited, the clerk should
respond to the levy that he or she is not holding any
funds belonging to the defendant.

(2)

However, if the surplus is deposited with the clerk
before the clerk responds to the levy, the levy
attaches to the surplus, and the clerk must turn the
proceeds over to the federal government.

The second defense is that the taxpayer’s property is subject
to prior judicial attachment or execution.

3.

The clerk should read the administrative levy carefully to determine
the amount of the lien and the party against whom the lien is
asserted.

4.

Any other claimant asserting a right to the funds may bring a civil
action against the United States to have the property returned or seek
the return of the property administratively.

Canceling judgments.
1.

Do not cancel the judgment on which the execution sale was held
unless the proceeds of the sale completely satisfied the judgment.

2.

Do not cancel any judgments to which the surplus proceeds were
applied unless the proceeds completely satisfied the judgment. Apply
the payment as a partial payment.

Effect of Bankruptcy
A.

Bankruptcy petition filed before confirmation. If the bankruptcy petition is
filed at any time before confirmation, the automatic stay provision of the
bankruptcy law stops the sale and the bankruptcy court must determine what
happens to the property. Some clerks holding a deposit will release it to the
depositor and some will hold it awaiting an order from the bankruptcy court.

B.

Bankruptcy petition filed after confirmation. If the bankruptcy petition is
filed after the clerk has confirmed the sale, the bankruptcy petition should not
affect the sale. At the point of the filing of bankruptcy, the sale was final and
the property no longer belonged to the debtor.

Stay and Recall of Execution
A.

Stay of execution.
1.

Appeals from small claims court to district court.
a)

An appeal from a money judgment automatically stays
execution until the matter is disposed of in district court.
[G.S. § 7A-227] However, if the judgment also includes a
judgment for possession of real or personal property, a bond
38.19

WRITS OF EXECUTION
would be required to stay the possession part of the
judgment.

2.

b)

The defendant does not need to post a bond to stay execution
of the judgment.

c)

The clerk cannot issue an execution while the case is on
appeal.

Appeal from the clerk to judge.
a)

3.

4.

Appeal from district or superior court to the appellate courts.
a)

Judgment for payment of money is stayed only by a written
undertaking by the appellant, signed by one or more sureties,
that if the judgment appealed from is affirmed or the appeal
is dismissed, the appellant will pay the amount directed
under judgment. [G.S. § 1-289]

b)

Instead of a surety bond, the appellant may give a cash bond
to the clerk. [G.S. § 1-289]

c)

Appellant may also apply to the appellate court for a writ of
supersedeas to stay execution without an undertaking. [Rule
8, Rules of Appellate Procedure]

d)

On motion of the appellee, if the clerk finds that since
signing the undertaking the sureties have become insolvent,
the clerk may order the appellant to file a new undertaking.
If the appellant fails to file a new undertaking within 20 days
after service of the order, upon motion of the appellee, the
appeal may be dismissed with costs. [G.S. § 1-289]

e)

Upon order from a judge of the court in which the judgment
was rendered, the clerk must note the stay on the judgment
docket. [G.S. § 1-293]

f)

Stay of execution does not vacate the judgment. The
judgment remains in full force and effect. [G.S. § 1-296]

When stay is lifted.
a)
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Judge of court to which the appeal lies or the clerk may issue
stay upon the appellant’s posting of an appropriate bond set
by the judge or clerk issuing the stay. [G.S. § 1-301.1]

On appeals from small claims to district court, the stay of
execution is lifted:
(1)

When the district court enters judgment (although
losing party has a right to appeal to the court of
appeals and rules regarding stay of execution from
district court to court of appeals apply).

(2)

When appellant fails to appear at district court trial
and the presiding judge dismisses the case, the
judgment of the magistrate is affirmed. [G.S. 7A-
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228(c)] In that case the clerk, upon request, may
begin the execution process immediately.
b)

c)

B.

On appeals from the clerk to the judge, the stay is lifted:
(1)

When the trial court remands the case back for
further consideration; or

(2)

When the trial court issues a judgment (in which
case the provisions regarding stay of execution for
cases on appeal from the superior court to the
appellate court may apply).

On appeals from district or superior court to the appellate
courts, the stay is lifted when all three of the following steps
are concluded:
(1)

The appellate court has decided the case on appeal
and sends a certificate of the determination of an
appeal to the court rendering the judgment. [G.S. §
1-298]

(2)

At the first session of court after receiving the
certificate, if the judgment is affirmed, the district or
superior court judge directs enforcement of
judgment to proceed. [G.S. § 1-298]

(3)

After direction by the judge, upon request and
payment of the fees by the judgment creditor, the
clerk begins the execution process.

Recall of execution.
1.

The clerk has authority to recall an execution upon determining that
it was improvidently issued. [Davis v. Whitehurst, 229 N.C. 226, 49
S.E.2d 394 (1948).]

2.

The proper way to request the clerk to recall an execution is by a
motion in the cause. [Cornelius v. Albertson, 244 N.C. 265, 93
S.E.2d 147 (1956).]

3.

The superior court has the authority to prevent enforcement of a
judgment by execution by issuing an injunction only where grounds
for equitable jurisdiction are shown. However, that remedy is not
available when the defendant has an adequate remedy at law, and
defendant has an adequate remedy to recall an execution improperly
granted. [Cornelius v. Albertson, 244 N.C. 265, 93 S.E.2d 147
(1956).]
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Appendix I
ORDER OF CONFIRMATION

STATE OF NORTH CAROLINA

File # _____________

County of __________________________

In the General Court of Justice

_______________________
Plaintiff

ORDER OF CONFIRMATION

vs.
_______________________
Defendant

It appearing from the filing of a report of sale by ____________________, Sheriff of
___________________ County, on the ___ day of __________, 2__, that the Sheriff did on
the _________ day of ______________, 2___, offer for sale the real property described in the
notice of sale filed in this action, after due advertisement and service on the defendant in
accordance with law, at which sale (name last and highest bidder) became the last and
highest bidder for the amount of $__________ ; and it further appearing that more than ten
days have elapsed since the report of the sale was filed and no increased bid has been filed;
NOW, therefore, it is ORDERED, that the sale is confirmed, and the Sheriff of
_____________ County is directed to make and deliver to the purchaser a sheriff’s deed to
the real estate, upon receipt of the purchase price.
Date
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|Signature
|
|
|  Clerk of Superior Court  Ass’t Clerk of Superior Court
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Appendix II
ORDER OF RESALE WHEN DEFAULTING BIDDER
STATE OF NORTH CAROLINA
County of __________________________

_______________________
Plaintiff
vs.

File #

_

In the General Court of Justice
ORDER OF RESALE OF
REAL PROPERTY
AFTER DEFAULT ON
BID

_______________________
Defendant
Pursuant to a writ of execution, the sheriff sold the property (give brief description) in the
above-entitled action to (name defaulting bidder) who failed to comply with the bid within
ten days after tender of the deed.
It is ordered that (name sheriff), Sheriff of _______________ County, resell the property at
public auction at the courthouse door upon an opening bid of $1.00 after posting the notice
and advertising it in accordance with G.S. § 1-339.52 and serving a copy of the notice on
(name judgment debtor) as required by G.S. § 1-339.54.
(Name defaulting bidder) remains liable to the extent that the final sale price is less than the
defaulting bidder’s bid plus all costs of resales and this cause is retained as to liability of the
defaulting bidder.
Date

|Signature
|
|
|  Clerk of Superior Court  Ass’t Clerk of Superior Court
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WRITS OF POSSESSION FOR
REAL PROPERTY
I.

II.

General Information
A.

Writ of possession for real property is a form of execution and is issued to
enforce a judgment removing one party from real property and putting
another party in possession of the real property.

B.

Form is WRIT OF POSSESSION REAL PROPERTY (AOC-CV-401).

C.

Most frequently this writ is issued after a judgment in a summary ejectment
action. Most summary ejectment judgments are rendered in small claims
court. The writ is issued when the defendant is evicted from a fixed structure,
from a mobile home, or from a mobile home space (in other words, when the
defendant rents the land and places his or her mobile home on the land.)

Issuing the Writ
NOTE: In this outline for ease of writing, the party entitled to execution may be
referred to as the “plaintiff,” and the party against whom the execution has been
entered as the “defendant” although this is not always the case.
A.

When issued.
1.

The clerk issues a writ of possession for real property on an
unsatisfied judgment for possession of real property upon request of
the party entitled to execution. [G.S. § 1-305]

2.

The writ of possession for real property may not be issued until the
expiration of the time for appeal under the appellate rules or under
the controlling statute. [G.S. § 1A-1, Rule 62(a)]

January 2010

a)

If the judgment is a summary ejectment judgment entered in
small claims court, the writ may not be issued for 10 days
after the judgment is entered. [G.S. § 7A-228(a)]

b)

If the judgment is a summary ejectment or other kind of
judgment entered in district or superior court, the writ may
not be issued for 30 days after the judgment is entered. [Rule
3, N.C. Rules of Appellate Procedure]

c)

If the defendant appeals a summary ejectment case from
small claims court to district court and then fails to appear
and prosecute the appeal, the district court judge may
dismiss the appeal and “in such case the judgment of the
magistrate shall be affirmed.” [G.S. § 7A-228(c)] Although
there are no cases interpreting the effect of that provision on
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the automatic stay provisions of G.S. § 1A-1, Rule 62,
probably the clerk can issue the writ immediately. However,
if the district court hears the case on the merits and then a
party appeals, Rule 62 will apply, requiring an automatic 30day stay of the execution.
3.

The clerk should not issue the writ of possession for real property
until the necessary fees are paid.
a)

39.2

The clerk collects the fee for issuing the writ set out in G.S.
§ 7A-308(a)(5). In addition, the sheriff’s fee for serving the
writ is set out in G.S. § 7A-311.

4.

Exemptions are inapplicable to writs of possession for real property.

5.

Failure to issue the writ of possession for real property, upon request,
subjects the clerk to a $100 amercement and makes him or her liable
on the clerk’s bond for any damages the aggrieved party can prove.
[G.S. § 1-305]

6.

The judgment for possession of real property is valid for 10 years.

7.

If a judgment for summary ejectment was entered more than 30 days
before the plaintiff requests issuance of the writ of possession for
real property, the clerk may not issue the writ unless the landlord
signs an affidavit stating that the landlord has neither entered into a
formal lease with the defendant nor accepted rental money from the
defendant for any period of time after entry of the judgment. [G.S. §
42-36.1A]
a)

Form is REQUEST FOR ISSUANCE OF WRIT OF
POSSESSION OF REAL PROPERTY WHEN JUDGMENT
MORE THAN 30 DAYS OLD (AOC-CV-412).

b)

The landlord may accept back rent and still have the writ
issued. However, a landlord who accepts future rent should
not sign the affidavit. “Back rent” is the rent that was past
due (in arrears) as of the date the judgment was rendered by
the magistrate or judge. “Future rent” is rent that would be
due to allow the defendant to live on the premises for a
period of time after the judgment was entered. The rationale
behind this rule is that a landlord who allows a tenant to pay
rent for a period of time after the judgment was entered is
essentially entering into a new lease agreement with the
tenant and forgiving the past judgment, at least in so far as
evicting the tenant for that breach.

c)

Example. Magistrate enters judgment for possession on
November 15. Tenant had not paid rent for November and
the monthly rent was $600. On November 15, the amount of
rent in arrears was $300 (and that is the amount of back rent
for which the magistrate would award monetary damages).
The landlord could accept $300, which is the daily amount
of rent that was past due as of the date the judgment was
rendered, and still evict the tenant after December 15.
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However, if the landlord accepts rent for the full month of
November, the landlord has accepted future rent (the rent for
November 16-30) and should not sign the affidavit.
d)

If the landlord signs the affidavit, the clerk can issue the writ
and need not look behind the landlord’s claim. (A landlord
who improperly signs the affidavit may be liable to the
tenant under an unfair trade practice action.) If the landlord
does not sign the affidavit, the clerk cannot issue the writ.

8.

If the sheriff evicts the defendant pursuant to the writ of possession
for real property and then the defendant reenters the premises, the
clerk may not issue another writ. The defendant is a trespasser and
criminal process should be used.

9.

If the party in whose favor judgment is rendered dies, the party’s
personal representative may enforce the judgment. [G.S. § 1-306]

B.

Who issues. Only the clerk in the county where the judgment was rendered
may issue the writ of possession for real property. [G.S. § 1-307]

C.

How issued.
1.

2.

D.

The writ of possession for real property must be issued to the sheriff
of the county where the real property is located, which may or may
not be the county where the judgment was rendered. [G.S. § 1-308]
a)

In summary ejectment actions in small claims court, the
lawsuit must be filed in the county where at least one of the
defendants resides. In some cases, the defendant resides in a
different county than the one where the real property is
located.

b)

In district or superior court cases, an action seeking
possession of real property must be filed in the county where
the real property is located.

The clerk or an assistant or deputy clerk in the county where the
judgment was rendered must sign the writ and when it is sent to an
out-of-county sheriff, it must be under seal. [G.S. § 1-303]

Docketing.
1.

2.

A judgment for possession of real property only does not have to be
docketed.
a)

G.S. § 1-234 provides that a judgment affecting the title of
real property or directing in whole or in part the payment of
money must be docketed. Since a summary ejectment
judgment does not affect the title to real property or direct
the payment of money, it need not be docketed.

b)

However, if the judgment includes an award of monetary
damages, it must be docketed.

A transcript of a judgment for possession of real property only does
not need to be sent to the county where the property is located in
order to issue a writ of possession to the sheriff of that county.
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a)

E.

III.

Order of writ of possession for real property.
1.

The writ must refer to the judgment, stating the county where it is
filed and the names of the parties, and shall require the officer to
deliver possession of the real property to the party entitled to the
property. [G.S. § 1-313]

2.

A particular description of the real property is required.
a)

The description must allow a sheriff to distinguish the
property from other property.

b)

For example, a description of “house located at 6504 Jones
Street, Smith, N.C.” should be sufficient, while a description
of “an apartment at 5403 Jones Street” would not be
sufficient if there were more than one apartment at that
address.

3.

The writ is good for 90 days after issuance. [G.S. § 1-310]

4.

If the writ is issued after a summary ejectment action, the sheriff
must carry it out within seven days of receiving it. [G.S. § 4236.2(a)] Although this statute requires the sheriff to execute the writ
within 7 days, reading it in conjunction with G.S. § 1-310 would
indicate that the writ does not become invalid after 7 days but rather
is effective for 90 days. Thus, the sheriff could carry it out on the
14th or 50th day after it was issued if the sheriff was unable to comply
with the 7-day statutory provision.

Authority of Sheriff under Writ and Clerk’s Duty on Return of Writ
A.

A sheriff may break and enter to carry out the writ of possession for real
property and may use force that is reasonably necessary to remove the
defendant. [State v. Ferguson, 67 N.C. 219 (1872).]

B.

A writ of possession is binding upon those in “privity” with the defendant,
including the defendant’s family members, agents, employees and tenants.
[Stone v. Guion, 223 N.C. 831, 28 S.E.2d 510 (1944).] Privity means a
mutual or successive relationship to the same rights of property; the persons
to be removed under the writ are in possession of the premises by virtue of
the defendant’s right to be there (in other words, with the permission of the
defendant).

C.

If the writ is issued to enforce a judgment for possession of real property that
arises out of a summary ejectment action:
1.
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The sentence in G.S. § 1-308 stating that an execution
cannot issue until the judgment has been docketed in the
county to which the execution is to be issued seems to refer
to the preceding sentence only, which deals with executions
against the property of the judgment debtor, i.e., money
judgments, and does not refer to the following sentence
which refers to judgments for possession of real property.

The sheriff must give the tenant written notice of the approximate
time the eviction will take place.
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2.

3.

D.

IV.

a)

Notice must be personally delivered at least two days before
or mailed at least five days before the eviction.

b)

Some sheriffs require the plaintiff to provide a stamped
envelope addressed to defendant along with the writ.
(1)

In those counties where the clerk sends the writ to
the sheriff, be prepared to take the envelope and
send it to the sheriff with the writ.

(2)

Plaintiff is required by law to give a stamped
addressed envelope to clerk when filing a complaint
in the summary ejectment action. Some clerks have
the plaintiff give two stamped envelopes at that time
and put the second one in the file to be used when
the writ is issued in the event that judgment is
entered for plaintiff.

The sheriff is required to remove and store the defendant’s personal
property at a warehouse unless the landlord requests that the sheriff
padlock the premises.
a)

A request to padlock must be made in writing by the
landlord.

b)

Upon a request, the sheriff may carry out the writ by
padlocking the premises and leaving the defendant’s
personal property there.

c)

The request for padlocking should be attached to the writ
with the sheriff’s return.

If the landlord wants to recall the writ because the tenant has paid the
rent, the landlord or agent must sign a statement stating that the
tenant has satisfied the indebtedness.
a)

The sheriff must attach the statement to the writ with the
sheriff’s return.

b)

Upon receipt of a return with a statement of satisfaction, the
clerk must make an entry of satisfaction on the judgment
docket. [G.S. § 42-36.2]

If a writ of possession for real property is issued to enforce a judgment other
than summary ejectment (a civil trespass action, for example), there is no
statutory procedure for removing the defendant. It would be a good practice
for the judgment to specify how the sheriff is to remove the defendant.
However, if nothing is said in the judgment, under the common law the
sheriff removes the defendant and sets the defendant’s personal property out
on the street.

Appeal Costs and Stay of Issuance of Writ of Possession for Real Property
A.

Appeals from small claims to district court. [G.S. § 42-34]
1.

Execution of a judgment for possession in a summary ejectment
action may be stayed upon defendant’s giving a bond to the clerk
that he or she will pay to the clerk rent as it becomes due periodically
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after the magistrate’s judgment is rendered and upon the defendant’s
paying, in cash, the amount of rent in arrears.
a)

A magistrate or district court judge, as well as the clerk, may
take the defendant’s bond although in practice the clerk takes
it.

b)

Form is BOND TO STAY EXECUTION ON APPEAL OF
SUMMARY EJECTMENT JUDGMENT (AOC-CVM-304).

2.

A party appealing a judgment for possession of real property from
small claims to district court must also pay court costs under G.S. §
7A-305. The court costs to appeal are cumulative so the appellant
must pay the same costs as he or she would have to pay to initiate a
civil action in district court. [G.S. § 7A-305(b)] However, a party
appealing as an indigent does not pay the court costs at the time of
filing the appeal. [G.S. § 6-24]

3.

Distinguishing the stay of execution bond from the court costs.

4.

a)

“Court costs” are the costs assessed by the court to have the
case heard in district court.

b)

A “bond to stay execution” is a bond that an appealing
defendant must post to stop the enforcement of the judgment
while the case is on appeal to the district court. In many
types of lawsuits, merely filing an appeal is not sufficient to
stop enforcement of the judgment. The defendant is required
to post a bond to protect the plaintiff from loss if the plaintiff
wins the case on appeal. G.S. § 7A-227 requires a defendant
who appeals a summary ejectment judgment to post a bond
under G.S. § 42-34. If the defendant posts the bond,
enforcement of the judgment is stayed during appeal.

c)

If the defendant fails to post a stay of execution bond, the
plaintiff may have the defendant removed from the premises.
However, if the defendant has paid the court costs for
appeal, the case will still proceed in district court even
though the defendant no longer has possession of the
premises.

When the defendant/appellant must post bond to stay execution.
a)
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G.S. § 1A-1, Rule 62 provides a 10-day automatic stay of
execution in all small claims cases, including summary
ejectment. If defendant has not filed the stay bond by the end
of that time, plaintiff may seek to have a writ of possession
issued.
(1)

G.S. § 7A-228 specifies that a party has 20 days to
pay “court costs,” while G.S. § 1A-1, Rule 62 grants
an automatic stay of execution for only 10 days
(time to appeal).

(2)

G.S. § 7A-228 provides that the appeal is perfected
when the party gives notice of appeal, which must be
within 10 days after entry of the judgment, but if the
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appellant fails to pay court costs within 20 days, the
appeal is automatically dismissed.

5.

b)

However, defendant is entitled to post the bond at any time
after judgment but before the plaintiff has had a writ of
possession issued. So if defendant comes to the clerk on the
11th day and signs the bond before plaintiff asks to have the
writ issued, the clerk should take the bond and stay
execution of the judgment.

c)

On the other hand, if after the 10th day the plaintiff requests
issuance of the writ before the defendant posts the necessary
bond, the clerk should issue the writ. Once the clerk issues
the writ, it is too late for the defendant to stay the execution
of the judgment while the case is on appeal.

d)

Essentially, after the time for the automatic stay of execution
expires (10 days after judgment entered), it is a race to the
clerk’s office between the plaintiff and defendant.

Requirements for bond to stay eviction.
a)

b)

There are three requirements to stay execution of a summary
ejectment judgment.
(1)

Future rent. The defendant must promise to pay
future rent into clerk’s office;

(2)

Rent in arrears. The defendant must pay in cash the
amount of undisputed rent in arrears; and

(3)

Pro-rated rent. The defendant must pay in cash the
amount of rent due between the date the judgment
was rendered by the magistrate and the next date
rent is due.

Future rent—rent as it becomes due. The defendant must
sign bond that he or she will pay into the clerk’s office the
amount of the contract rent as it becomes due.
(1)

The defendant must sign this bond even if authorized
to appeal as an indigent.

(2)

Generally, the contract rent is the amount set by the
magistrate in the judgment or if back rent was not
awarded in the judgment, the clerk must determine
the amount of rent that the parties had contracted to
pay.
(a)

The clerk can request that the magistrate
always indicate the contract rate of rent on
the judgment even if not awarding a money
judgment so that it will be available for
setting the bond.

(b)

If the rate is not on the judgment, the clerk
can look to see if landlord asked for back
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rent in the complaint or can ask the tenant
what rate was. (If the tenant gives the clerk
an incorrect amount, the landlord can seek a
hearing to modify the bond.)
(3)

How does clerk determine the contract rate in a case
where the defendant is paying part of the rent and
public assistance is paying a portion of the rent?
(a)

Tenant’s bond is to continue to pay his or
her share of the rent when due. The public
assistance portion will continue to be paid
directly to landlord by the government.

(b)

If the governmental entity stops paying its
portion of the rent to the landlord, the
landlord can move for modification of the
bond as specified in (4) below.

(c)

If the tenant pays no rent and the
government pays all of the rent, there is
some question about whether the tenant even
needs to sign a bond. The clerk should have
the tenant sign a bond with a current
obligation of $0 because there must be a
written bond on which to base the entering
of an order staying execution. Also having a
written bond will allow the landlord to seek
a hearing to modify the order if the tenant
becomes responsible for paying the rent
during the pendency of the appeal.

(4)

A party who disputes the amount of the rent required
by the bond or the date the rent is due may move for
modification of the bond. Upon motion, a clerk or
district court judge may hold a hearing to determine
what modifications to the bond, if any, are
appropriate. A modification hearing usually is held
before the clerk.

(5)

Sometimes the next time for payment of the rent
falls between the date when the judgment is entered
and the date when the defendant must post the bond
to stay execution. In that case when the defendant
signs the bond, the defendant should also have to
post the rent for the first rental payment due after the
judgment was entered.
Example. The magistrate’s judgment is entered on
July 24 and the next rental payment of $300 is due
August 1. The magistrate’s judgment is
automatically stayed through August 3. Assume the
tenant comes to the clerk to sign the bond on August
3. At that time, not only should the tenant sign the
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bond to pay future rent to the clerk, but also should
be required to pay $300 to the clerk for August rent.
If the $300 is not paid within 5 days after the first of
August, the landlord should be able to request the
issuance of a writ of possession.
c)

Rent in arrears—undisputed rent in arrears. The defendant
must pay to the clerk, in cash, the amount of undisputed rent
in arrears at the time of the small claims judgment as
determined by the magistrate.
(1)

A defendant who is authorized to appeal as an
indigent does not have to pay this cash bond to stay
execution.

(2)

The clerk looks to the magistrate’s finding regarding
rent in arrears in the judgment to determine how
much the defendant must post.
(a)

Block #3 in the findings portion of the form
JUDGMENT
IN
ACTION
FOR
SUMMARY EJECTMENT (CVM-401) is
the finding regarding undisputed amount of
the rent.

(3)

The statute requires the magistrate to make a finding
of the amount in arrears whether or not a judgment
for back rent will be entered against the defendant.
In other words, the magistrate must make the finding
when the lawsuit seeks possession only or when the
defendant was served by posting and was not present
at trial so no money judgment may be entered.

(4)

The magistrate must make a finding on the judgment
either that there was no dispute and the amount of
rent in arrears or that there was an actual dispute and
the undisputed amount in arrears.

(5)

(a)

The defendant can dispute the amount in
arrears only by presenting evidence at the
trial. If the amount is in dispute, the
defendant must pay only the amount not in
dispute to stay execution.

(b)

In some instances, the amount of undisputed
rent in arrears set out in the findings might
be different from the amount of rent in
arrears awarded in the judgment. In that
case, the defendant must pay the amount of
undisputed rent set out in the findings, not
the amount granted in the order portion of
the judgment.

If the defendant did not appear at the small claims
trial, but an attorney representing the defendant files
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a pleading (answer) with the district court in the case
on appeal and alleges in the pleading that there is
evidence of an actual dispute as to the amount of
rent in arrears, the defendant must pay only the
undisputed amount as set out in the pleading to stay
execution. However, the likelihood that a
defendant’s attorney will file such an answer before
the defendant has to file the stay of execution bond
is slim. Therefore, it is unlikely that this provision
will be used.
d)

Pro-rated rent. If the ejectment action was based on
nonpayment of rent and the judgment was entered more than
5 working days before the next rent is due, the tenant also
must comply with the “pro rata bond,” which is the amount
of rent due from the day after the judgment was entered until
the next day rent is regularly due.
(1)

The clerk must prorate the daily rate of rent from the
day the judgment was rendered until the next day the
rent is due, and the defendant must pay that amount
of money to the clerk in cash when signing the bond
to pay future rent to the clerk.

(2)

In order to prorate the rent, the clerk must first
determine the daily rate of rent by dividing the
periodic rate of rent by the number of days in the
period (for example, monthly rate by the number of
days in the partial month or by using the accounting
method of 30 days no matter how many actual days
in the month; weekly rate by 7). Second the clerk
must determine the number of days from the date the
judgment was rendered until the next rent is due.
Third the clerk must multiply the number of days
until the next rent is due by the daily rate of rent.
Example 1. Rent is $300 per month, due the first
day of the month; the magistrate’s judgment was
entered on June 10. The daily rate of rent is $10
($300 ÷ 30 = $10). The number of days for which
the defendant owes the prorated rent is 20 (from
June 11 through 30). The defendant would be
required to pay $200 for the pro rata bond.
Example 2. Rent is $300 per month, due the first
day of the month. The magistrate’s judgment is
entered on Thursday, July 25. The next rent is due
within 5 working days of the magistrate’s judgment
so the defendant need not post, in cash, the rent due
between July 25 and July 31. However, the
defendant will have to sign a bond to pay August
rent and each month’s rent thereafter.
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(3)

A defendant authorized to appeal as an indigent must
post this additional pro rata bond.

(4)

Plaintiff need not have sued for monetary damages
for back rent for additional bond to be due. If failure
to pay rent was the underlying basis for a suit
seeking possession only, the pro rata bond is
required.

(5)

The additional bond does not apply if the eviction is
for some purpose other than failure to pay rent, such
as conducting unlawful activities on premises,
keeping a pet, etc.

6.

If the defendant puts up the required bond, the clerk must issue an
order staying the execution until the matter is heard in district court.

7.

Landlord’s rights after stay of execution granted.
a)

Any time after a payment of rent is made to the clerk, upon
application by the plaintiff, the clerk must pay the money to
the plaintiff except as provided below.
(1)

The clerk may not pay out any amount that is
claimed by the defendant in the pleadings (in other
words, in a written answer filed by the defendant).
The clerk must look at the answer filed by the
defendant, if any, to see if the defendant contested a
portion of the rent.

(2)

The clerk does not pay to the landlord the amount of
undisputed rent in arrears paid as provided in
requirement two set out above. That amount is held
by the clerk until the district court judgment orders
its disposal.
Example. Plaintiff’s complaint states that the
monthly rental rate is $300, but defendant files a
written answer stating that the rent is $200. The
magistrate determines that the rental rate is $300 and
grants possession to the plaintiff. Judgment is
entered on April 15 and awards the plaintiff $750
because the defendant is 2 ½ months behind in rent
at that time. Defendant appeals and signs a bond
agreeing to pay $300 per month to stay the execution
of the judgment. In addition he posts $900 in cash
with the clerk. $750 of that $900 is the rent in arrears
and $150 is the pro-rated rent for April 16 to April
30. On May 20, the plaintiff gives the clerk a written
request to pay out the funds to him. The clerk would
forward only $200 of the $300 deposited for May’s
future rent to the landlord because the defendant
contested $100 of the monthly rental payments. In
addition, the clerk would forward $100 of the $150
paid into the office for pro-rated rent because the
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defendant had contested the amount of rent owed.
The clerk would not forward any of the $750 rent in
arrears to the plaintiff.
b)

c)

B.

39.12

If defendant fails to make a required payment within 5 days
of the due date, the clerk, upon application from plaintiff,
must issue a writ of possession.
(1)

Although the statute does not specify working days,
G.S. § 1A-1, Rule 6 may apply to make it apply to
working days.

(2)

If the defendant pays the rent into the clerk’s office
more than 5 days after it is due but before the
landlord requests that a writ be issued, the stay
should remain in effect.

(3)

The issuance of a writ and removal of the defendant
from the premises does not affect the defendant’s
right to appeal. The appeal is still perfected, and the
case must be heard in district court.

When the appeal is finally resolved, the clerk disburses any
moneys remaining in the clerk’s office according to terms of
a stipulation of the parties or final order of the court.

Appeals from district or superior court to appellate court.
1.

Upon appeal from district or superior court to the appellate court, the
appellant must post a $250 bond with the clerk in the county in
which the judgment was entered or with the clerk of the appropriate
appellate division. [G.S. § 1-285] The appellate division prefers that
the bond be posted with that division. The provision is the “court
costs” for having the case heard in the appellate court. If the
appellant appeals as an indigent, he or she does not post this bond.
[G.S. § 1-288]

2.

In summary ejectment cases in which the trial court ruled in favor of
the plaintiff, the defendant also must post a separate bond to stay
execution of the possession judgment while the case is on appeal if
he or she wishes to remain on the premises until final judgment.
a)

The defendant must sign a new bond like the one signed
upon appeal of the small claims case from magistrate’s court
to district court (in other words, sign a bond to pay future
rent into the clerk’s office and pay in cash any pro-rated rent
if required and any rent in arrears that has not already been
paid to the clerk). [G.S. § 42-34.1]

b)

The clerk may not disburse any rent in arrears until all
appeals have been resolved. Even though the trial judge’s
order directs the clerk to pay out the funds, the clerk may not
comply with the order until all appeals have been resolved.
At this point, rent in arrears would be the funds held by the
clerk as “rent in arrears” deposited at the time the defendant
appealed from small claims to district court and any other
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funds not disbursed to the defendant at the time the
defendant appealed from district court to the court of
appeals. However, the clerk can disburse to the plaintiff, any
pro-rated rent paid to stay execution of the district court
judgment and any future rent not contested in a pleading.
Example. Plaintiff’s small claims complaint states that the
monthly rental rate is $300, but defendant files a written
answer stating that the rent is $200. Judgment is entered 2½
months later, in which the magistrate orders possession and
$750, finding that the monthly rent is $300. Defendant
appeals to district court and signs a bond agreeing to pay
$300 per month to stay the execution of the judgment. In
addition he posts $750 in cash with the clerk as the rent in
arrears and an additional $150 for the pro-rated rent. Upon a
written request from the plaintiff to pay out the funds to him,
the clerk would forward $200 of the $300 deposited each
month for future rent to the landlord because the defendant
contested $100 of the monthly rental payments. In addition,
the clerk forwarded $100 of the $150 paid into the office for
pro-rated rent. Six months later, on April 15, the district
court judge entered judgment. At that time the clerk was
holding $1,400 ($750 as rent in arrears, $50 as pro-rated
rent, and $600 as the contested portion of future rent that had
been paid into the clerk’s office). The defendant files an
appeal to the court of appeals on May 1. At this point, the
defendant is required to post a new bond to pay May’s rent
and each month’s rent thereafter into the clerk’s office and
post the appeal costs bond with the appellate division.
Additionally, the defendant must post in cash $150 pro-rated
rent from April 16 through April 30. The $1,400 held by the
clerk becomes the “rent in arrears” as of the time the district
court judgment is entered. While the case is on appeal to the
court of appeals, the clerk can forward $200 of each $300
paid into the clerk’s office from May 1 until final judgment
to the plaintiff. After final appeal, the clerk disburses the
remaining funds according to the court’s order.
3.

In cases other than summary ejectment where the judgment is that
the plaintiff is entitled to possession of the premises, the defendant
appellant also must post a stay of execution bond while the case is on
appeal if he or she wishes to remain on the premises until final
judgment. The defendant must post a written bond signed by one or
more sureties to the effect that during possession of the real property,
he or she will not commit waste and that if the judgment is affirmed,
he or she will pay the value of the use and occupation of the property
from the time of appeal until delivery of property. [G.S. § 1-292]
a)

The maximum sum for the value of use and occupation of
the property is set by a judge of the court in which the
judgment was rendered and is to be listed in the bond.
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4.

C.

39.14

The stay of execution bond must be posted when the defendant files
the notice of appeal. If not posted at that time, the plaintiff may seek
enforcement of the judgment. [G.S. § 1A-1, Rule 62(d)]

When the appellate court rules.
1.

When the appellate court decides the case on appeal, it sends a
certificate of the determination of an appeal to the court rendering
the judgment. [G.S. § 1-298]

2.

At the first session of court after receiving the certificate if the
judgment is affirmed, the court directs enforcement of the judgment
to proceed. By request and on payment of fees by the plaintiff, the
clerk issues the writ of possession for real property. [G.S. § 1-298]

3.

If the judgment is modified, the court directs its modification and
enforcement proceeds as modified. [G.S. § 1-298]

4.

If a new trial is ordered, place the case on the calendar or notify the
person responsible for calendaring. [G.S. § 1-298] The clerk
indicates the reversal on the docket, if docketed, and releases the stay
of execution bond.
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I.

II.

General Information
A.

Writ of possession for personal property is a form of execution and is issued
to enforce a judgment taking the personal property from the possession of
one party and giving possession to another party. [G.S. § 1-313]

B.

Form is WRIT OF POSSESSION PERSONAL PROPERTY (AOC-CV402).

C.

The most common underlying lawsuit is a default on a note with an
underlying security agreement where the creditor’s lawsuit seeks recovery of
the secured property (collateral). Also used when the defendant leases or
borrows plaintiff’s personal property and fails to return it.

D.

If the judgment is based on a summary ejectment action and the defendant is
ordered to be removed from a mobile home or mobile home space, the clerk
must issue a writ of possession for real property, not a writ of possession for
personal property.

Issuing the Writ Of Possession for Personal Property
NOTE: In this outline, the party entitled to execution may be referred to as the
“plaintiff,” and the party against whom the writ is issued may be referred to as the
“defendant” although this is not always the case. The party entitled to execution is
also referred to as the “judgment creditor” or “creditor” and the party against
whom the writ is issued may be referred to as the “judgment debtor” or “debtor.”
A.

The clerk is to issue a writ of possession for personal property on an
unsatisfied judgment for possession of specific personal property upon the
request of a party entitled to execution. [G.S. § 1-305]
1.

B.

Claiming exemptions.
1.

January 2010

If the party entitled to execution dies, the party’s personal
representative may enforce judgment. [G.S. § 1-306]
When the personal property to be recovered is household goods and
the judgment is to enforce a nonpossessory, nonpurchase money
security interest, the defendant is entitled to exemptions and the writ
of possession for personal property may not be issued until a notice
of rights has been served and defendant has been given the
opportunity to claim exemptions.
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2.

The term “household goods” is not defined but is probably broadly
construed. It is not limited to the definition found in 16 C.F.R. 444.1,
which is a definition of “household goods” for the purpose of Federal
Trade Commission regulation of security interests.

3.

Nonpurchase money and purchase money security agreements
defined.
a)

A “nonpurchase money security agreement” is one where the
creditor takes as security property for which the creditor is
not extending the credit.
Example. Borrower goes to Finance Company and borrows
money to pay his debts. Finance Company has Borrower
sign a promissory note and security agreement listing the
blu-ray player that Borrower already owns as security for the
extension of credit. This is a nonpurchase money security
agreement.

b)

A “purchase money security agreement” is an agreement
where the property listed as security is taken or retained to
secure all or part of its sales price. It arises when a
seller/creditor sells the property listed as security to the
buyer/debtor on credit or a lender/creditor lends money to
the borrower/debtor to enable the borrower to purchase the
personal property listed as security.
Example 1. Buyer goes to Sears to purchase a new
refrigerator. Buyer pays $100 down and Sears extends credit
to the buyer for the remainder of the purchase price of the
refrigerator. Buyer signs a security agreement listing the
refrigerator as security for the extension of credit. This is a
purchase money security agreement.
Example 2. Buyer goes to Bank and borrows money to
purchase a new refrigerator from a local appliance store.
Buyer signs a promissory note and a security agreement
listing the refrigerator as security for the loan. Bank has a
purchase money security agreement.

4.

A “nonpossessory security interest” is one where the debtor takes or
keeps possession of the property but signs a security agreement
authorizing the creditor to repossess the property if the debtor
defaults on the debt. A “possessory security interest” is one where
the creditor takes and holds the property instead of having the debtor
sign a written agreement. A pawnbroker is the most common user of
possessory security agreements.
a)

5.
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Usually, when there is a written security agreement, it is a
nonpossessory security interest.

In practice, the only situation where a clerk should require the
plaintiff to have the notice of rights served on the defendant before
the clerk issues a writ of possession for personal property is when the
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plaintiff is a finance company and the goods to be recovered are
household goods.

C.

D.

a)

Example 1. Finance Company sues to recover a refrigerator.
In that case, unless the Finance Company indicates that the
money was lent to the defendant to purchase the refrigerator,
the debtor is entitled to notice of rights.

b)

Example 2. Finance Company sues to recover a Ford
Taurus. In that case, the debtor is not entitled to notice of
rights because the car is not household goods.

6.

If exemptions do apply, see outline in this manual entitled Setting
Aside Exemptions, Civil Procedures, Chapter 37.

7.

In all other cases, exemptions do not apply and the writ of possession
for personal property should be issued without giving notice of
rights.

Writ of possession for personal property may not be issued until the
expiration of the time for appeal under the appellate rules or under the
controlling statute. [G.S. § 1A-1, Rule 62(a)]
1.

If the judgment is from a small claims court, the writ may not be
issued for 10 days after the judgment is entered. [G.S. § 7A-228(c)]

2.

If the judgment is from district or superior court, the writ may not be
issued for 30 days after the judgment is entered. [Rule 3, N.C. Rules
of Appellate Procedure]

The clerk should not issue the writ of possession for personal property until
the necessary fees are paid.
1.

The clerk is to collect the fee for issuing the writ set out in G.S. §
7A-308(a)(5). In addition, the sheriff’s fee for serving the writ is set
out in G.S. § 7A-311.

E.

The judgment is valid for 10 years and generally, the writ of possession for
personal property can be issued any time or several times during that period
until it is satisfied. The writ may not be issued more than 10 years from
rendition of the judgment.

F.

An agreement between the parties working out a payment plan after the
judgment is entered usually does not invalidate the judgment, and the writ of
possession for personal property can be issued until the judgment is satisfied.
1.

Part payment of the underlying debt after the judgment does not
invalidate the judgment; the plaintiff is still entitled to recover the
property. Usually the note has an acceleration clause and the full
amount of the debt was due upon default. Even an agreement not to
execute on the judgment so long as the defendant makes payments is
without consideration and not binding.

2.

It would be possible for defendant to pay plaintiff some extra money
and sign a new security agreement and promissory note, and in that
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case, the earlier judgment should be marked satisfied and execution
should not be issued. However, that situation rarely occurs, and it
would be the plaintiff’s responsibility to notify the clerk that the
judgment is satisfied.
G.

If a notice of rights was required to be given before the writ of possession for
personal property was issued, the writ is returned unsatisfied, and plaintiff
requests issuance of another writ, a new notice of rights must be served
before the second or subsequent writ may be issued.

H.

Once the writ of possession of personal property has been satisfied, it cannot
be reissued if the defendant retakes the property from the plaintiff.

I.

Failure to issue writ, upon request, subjects the clerk to $100 amercement
and makes the clerk liable on his or her bond for any damages judgment
creditor can prove. [G.S. § 1-305]

J.

How issued.
1.

Only the clerk in the county where the judgment was rendered may
issue the writ of possession for personal property. [G.S. § 1-307]

2.

The writ must be issued to the sheriff of the county where the
personal property to be delivered is located, which may or may not
be the county where the judgment was rendered. [G.S. § 1- 308]

3.

K.

For district and superior court actions, a lawsuit in which
possession of personal property is the sole or primary relief
demanded must be brought in the county where the property
is located. [G.S. § 1-76]

b)

For small claims actions, the lawsuit must be brought in the
county where the defendant, or one of the defendants,
resides. [G.S. § 7A-211, -213]

The writ must be signed by the clerk or an assistant or deputy clerk
and when it is being sent to an out-of-county sheriff, it must be under
seal. [G.S. § 1-303]

Docketing.
1.

40.4

a)

A judgment for possession of personal property only does not have
to be docketed.
a)

G.S. § 1-234 provides that a judgment affecting the title of
real property or directing in whole or in part the payment of
money must be docketed. Since a judgment to recover
possession of personal property does not affect the title to
real property or direct the payment of money, it need not be
docketed.

b)

However, if the judgment includes an award of monetary
damages, it must be docketed.
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2.

A transcript of a judgment for possession of personal property does
not need to be sent to the county where the property is located in
order to issue a writ of possession to the sheriff of that county.
a)

L.

Order of writ.
1.

The writ must refer to the judgment, stating the county where it is
filed, the names of the parties, and shall require the officer to deliver
possession of the property to the party entitled to the property. [G.S.
§ 1-313]

2.

A particular description of the personal property is required.

3.
III.

The sentence in G.S. § 1-308 stating that an execution
cannot issue until the judgment has been docketed in the
county to which the execution is to be issued seems to refer
to the preceding sentence only, which deals with executions
against the property of the judgment debtor, i.e., money
judgments, and does not refer to the following sentence
which refers to judgments for possession of personal
property.

a)

The description must allow a sheriff to distinguish the
property from other property in the possession of the
defendant.

b)

The clerk uses the description of property found in the
judgment or in the complaint, if the judgment refers back to
the complaint.

The writ is valid for 90 days after issuance. Service after that period
would be invalid. [G.S. § 1-310]

Authority of Sheriff Under the Writ of Possession for Personal Property
A.

The writ orders the sheriff to seize the property and turn it over to the party
entitled to execution, usually the plaintiff.

B.

Writ allows sheriff to seize the property only if it is in the possession or
control of the defendant named in the writ. [GMAC v. Waugh, 207 N.C. 717,
178 S.E. 85 (1935).]

C.

In seizing property and turning it over to plaintiff, the sheriff can either:

D.

1.

Collect expenses in advance from plaintiff and hire persons needed
to do job; or

2.

Have the plaintiff meet the sheriff at the place where the property is
to be seized, turn over the property there, and let the plaintiff carry
property away (most sheriffs follow this procedure).

The sheriff cannot break and enter or forcibly enter a dwelling to carry out a
writ of possession for personal property. [Red House Furniture Co. v. Smith,
310 N.C. 617, 313 S.E.2d 569 (1984); State v. Armfield, 9 N.C. 246 (1822).]
Once peaceably inside the dwelling, the sheriff can use reasonable force to
seize property listed and can arrest persons who resist, obstruct or delay
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officer in carrying out the writ. [State ex rel. Rogers v. Dilliard, 25 N.C. 102
(1842); Vanden Bogert v. May, 55 N.W.2d 115 (Mich. 1952). See N.C.
Attorney General's Opinion, issued January 13, 1977, to Mr. C. E. Drum, Jr.
for a contrary opinion.]
E.

Remedies if sheriff cannot take the property.
1.

2.

IV.

If the sheriff returns the writ unsatisfied, there are two possible
remedies for the plaintiff.
a)

It is a Class 2 misdemeanor for a person who, with intent to
prevent or hinder the enforcement of a lien or security
interest after a judgment or order has been issued for
possession of personal property subject to the lien or security
agreement, refuses to surrender the property in his or her
possession to a law enforcement officer. [G.S. § 14-115] The
plaintiff may seek to have a magistrate issue criminal
process.

b)

Willful disobedience of, resistance to, or interference with a
court’s lawful process, order, directive, or instruction or its
execution constitutes contempt. [G.S. § 5A-11(a)(2)] Upon
request of the plaintiff, a judicial official (judge, clerk, or
magistrate) may issue a show cause order to the defendant
for a hearing on whether the defendant should be held in
contempt.
Neither the magistrate (if the case was a small claim)
nor the clerk who issued the writ has the authority to
hold the contempt hearing.

(2)

If the underlying judgment was entered by a
magistrate or district court judge, the hearing must
be set before a district court judge. If the underlying
judgment was entered by a superior court judge, the
hearing must be set before a superior court judge.

There is no requirement to inform the plaintiff of these options or to
inform the defendant of these possible consequences of failure to
comply.

Stay of Execution
A.

Appeals from small claims to district court.
1.

Defendant must put up bond to stay execution.
a)

2.

40.6

(1)

Although the appeal from a small claim money judgment
automatically stays enforcement, the defendant/appellant
must put up a bond to stay execution of a judgment for
recovery of specific personal property while the case is on
appeal to district court. [G.S. § 7A-227]

The stay of execution bond is in addition to and different from the
court costs. Court costs are the fees the defendant must pay to have
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the appeal heard by the court. The stay of execution bond is the bond
that the defendant must post to keep the judgment from being
enforced while the case is on appeal. It protects the plaintiff in case
the property is damaged or lost while the case is on appeal. A
defendant who pays the court costs is entitled to have the appeal
heard by the court even if the defendant fails to post a stay of
execution bond and loses possession of the property.
3.

The stay of execution bond is a written undertaking signed by the
defendant and one or more sureties approved by the clerk.
a)

The condition of the undertaking is that if judgment is
rendered against the appellant, the sureties will pay an
amount equivalent to the fair market value of the property
ordered to be turned over, plus costs.

b)

In lieu of any bond required by law, a party required to make
the bond may deposit cash or securities of the State of North
Carolina or of the United States in the required amount.
[G.S. § 58-75-1]

4.

Form is BOND TO STAY EXECUTION ON APPEAL OF
JUDGMENT TO RECOVER POSSESSION OF PERSONAL
PROPERTY (AOC-CVM-906M).

5.

A defendant who wants to stay the execution of the judgment while
the case is on appeal to district court has 10 days from entry of
judgment to post a stay of execution bond.
a)

G.S. § 1A-1, Rule 62 provides a 10-day automatic stay of
execution in all small claims cases. If the defendant has not
filed the stay of execution bond by the end of that time,
plaintiff may seek to have writ of possession issued.
(1)

G.S. § 7A-228 specifies that party has 20 days to
pay “court costs,” while G.S. § 1A-1, Rule 62 grants
an automatic stay of execution for only 10 days
(time to appeal).

(2)

G.S. § 7A-228 provides that the appeal is perfected
when the party gives notice of appeal, which must be
within 10 days after entry of the judgment, but if the
appellant fails to pay court costs within 20 days, the
appeal is automatically dismissed.

b)

However, defendant is entitled to post the bond any time
after judgment but before the plaintiff has had a writ of
possession issued. So if defendant comes to the clerk on the
11th day and signs the undertaking before plaintiff asks to
have the writ issued, the clerk should take the bond and stay
execution of the judgment.

c)

On the other hand, if after the 10th day the plaintiff requests
issuance of the writ before the defendant posts the necessary
bond, the clerk should issue the writ. At that point it is too
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late for the defendant to stay the execution of the judgment
while the case is on appeal. (But even if the judgment is
enforced, the appeal remains active.)
d)

B.

Appeals from district or superior court to appellate court.
1.

2.
C.

40.8

Essentially, after the time for the automatic stay of execution
expires, it is a race to the clerk’s office between the plaintiff
and defendant.

How judgment may be stayed.
a)

Property required to be delivered is brought into court or
placed in the custody of a person appointed by the court to
receive the property; or

b)

Appellant gives a written undertaking signed by at least two
sureties to the effect that the appellant will obey the order of
the appellate court on appeal. [G.S. § 1-290]

Trial judge sets the amount of undertaking.

When appellate court rules.
1.

When the appellate court decides the case on appeal, it sends a
certificate of the determination of an appeal to the court rendering
the judgment. [G.S. § 1-298]

2.

At the first session of court after receiving the certificate if the
judgment is affirmed, the court directs enforcement of the judgment
to proceed. By request and on payment of fees, the clerk issues the
writ. [G.S. § 1-298]

3.

If the judgment is modified, the court directs its modification and
enforcement proceeds as modified. [G.S. § 1-298]

4.

If a new trial is ordered, place case on the calendar or notify the
person responsible for calendaring. [G.S. § 1-298] The clerk
indicates the reversal on the docket, if docketed, and releases the stay
of execution bond.
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CIVIL DOMESTIC VIOLENCE
PROTECTIVE ORDERS
I.

Qualifications for Civil Domestic Violence Protective Order
A.

Chapter 50B of the General Statutes sets out the provisions for granting and
enforcing civil domestic violence protective orders.

B.

Domestic violence (for purposes of civil protective order only) means

C.
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1.

certain acts committed

2.

upon an aggrieved party or upon a minor residing with or in the
custody of the aggrieved party

3.

by a person who has or has had a personal relationship with the
aggrieved party. [G.S. § 50B-1(a)]

Acts that must have been committed. [G.S. § 50B-1(a)]
1.

Attempting to cause bodily injury, or intentionally causing bodily
injury;

2.

Placing the aggrieved party or a member of the aggrieved party’s
family or household in fear of imminent serious bodily injury;

3.

Placing the aggrieved party or a member of the aggrieved party’s
family or household in fear of continued harassment that rises to
such a level as to inflict substantial emotional distress.
a)

Harassment means knowing conduct directed at a specific
person that torments, terrorizes, or terrifies that person and
that serves no legitimate purpose. [G.S. § 14-277.3A]

b)

It includes written or printed communication or
transmission, telephone or cellular or other wireless
telephonic communication, facsimile transmission, pager
messages or transmissions, answering machine or voice mail
messages or transmissions, and electronic mail messages or
other computerized or electronic transmissions.

4.

Committing any sex offense under G.S. §§ 14-27.2 through -27.7.

5.

Acts of self-defense do not constitute acts of domestic violence.

6.

The statute does not limit the time period between the act and
seeking a protective order.
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D.

Who is aggrieved party.
1.

The aggrieved party is the plaintiff in the civil action.

2.

The conduct constituting domestic violence may be committed on
the aggrieved party or a minor child residing with or in the custody
of the aggrieved party, but the personal relationship must exist
between the aggrieved party and the person perpetrating the
violence.

3.

Example 1. Amy and Ralph live together. Ralph hits Amy’s 6 year
old son. Amy is the aggrieved party and files the civil action against
Ralph. While Amy will ask for protection for her 6 year old son, the
son is not listed as a plaintiff in this situation. Because the son is not
a party to the case, the clerk does not need to appoint a Rule 17
guardian ad litem for him.
Example 2. Amy’s 16-year old daughter, Hope, is in a dating
relationship with John. One night John hits Hope. Amy is not an
aggrieved party because she and John do not have a personal
relationship. Only Hope can be the plaintiff in this civil action.
Because Hope is a minor and is a party, a Rule 17 guardian ad litem
must be appointed for Hope in this situation. Her mother Amy may
be appointed as the GAL but the GAL should not be listed as a
plaintiff in the case. See section II.I at page 41.6 for appointment of a
guardian ad litem.

E.

41.2

Personal relationship means the relationship between the aggrieved party
(plaintiff) and the perpetrator (defendant) must be one of the following [G.S.
§ 50B-1(b)]:
1.

Current or former spouse. This provision appears to apply no matter
how long the parties have been divorced.

2.

Person of the opposite sex with whom he or she lives or has lived.
This provision appears to apply no matter how long the parties have
not lived together.

3.

They have a child in common. (They are the parents of a child.)

4.

Parent (including person acting in loco parentis) and child or
grandparent and grandchild.
a)

A child of any age may be the plaintiff but the child must be
at least 16 years of age to be the defendant under this
section. NOTE: This is the only personal relationship with
an age limitation for the defendant. For example, a child
under the age of 16 may be a defendant if the child is a
current or former household member of plaintiff, someone
with whom plaintiff lived or someone with whom plaintiff
had a dating relationship.

b)

A child under the age of 18 who is either plaintiff or
defendant must have a guardian ad litem under G.S. § 1A-1,
Rule 17 appointed for the minor. If the minor is the plaintiff,
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the guardian ad litem should be appointed before or at the
time the complaint is filed, but if the minor is the defendant,
the guardian ad litem may be appointed after the defendant is
served with a copy of the complaint and summons and any
ex parte order entered by the court.
c)
5.

6.

F.

See section II.I at page 41.6 for appointment of a guardian ad
litem.

Current or former household members.
a)

This section does not require persons to be of the opposite
sex.

b)

Webster’s dictionary defines “household” as all the persons
living in one house; or a social unit comprised of those living
together in the same dwelling unit.

c)

This provision appears to include, among others, same sex
couples who are living or have lived together; roommates; or
siblings who have ever lived together.

d)

This relationship appears to apply no matter how long the
parties have lived apart.

Person of the opposite sex who is in or has been in a dating
relationship.
a)

Dating relationship is defined as romantically involved over
time and on a continuous basis during the course of the
relationship. [G.S. § 50B-1(b)(6)]

b)

There is no limitation on the age of the parties in this
situation.

c)

If either the plaintiff or defendant is under the age of 18, the
clerk must appoint a guardian ad litem under Rule 17 for that
party. See section II.I at page 41.6 for appointment of a
guardian ad litem.

d)

This provision appears to apply no matter how long it has
been since the parties had a dating relationship.

Protective orders when no personal relationship. When violence occurs
between persons who do not have a personal relationship and the conduct
involves stalking or sexual conduct, the party may file a complaint for a civil
no-contact order under G.S. Chapter 50C. The form is COMPLAINT FOR
NO-CONTACT ORDER FOR STALKING OR NONCONSENSUAL
SEXUAL CONDUCT (AOC-CV-520). The clerk sets a hearing, issues
CIVIL SUMMONS NO-CONTACT ORDER FOR STALKING OR
NONCONSENSUAL SEXUAL CONDUCT (AOC-CV-521) and NOTICE
OF HEARING ON NO-CONTACT ORDER FOR STALKING OR
NONCONSENSUAL SEXUAL CONDUCT (AOC-CV-522), and if a
temporary ex parte order is sought, sends the plaintiff to a district court
judge. The judge can issue TEMPORARY NO-CONTACT ORDER FOR
41.3
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STALKING OR NONCONSENSUAL SEXUAL CONDUCT (AOC-CV523). If the person does not qualify for a Ch. 50C order, he or she can file a
civil action for assault or some other tort and seek to have a judge grant a
restraining order in that lawsuit. In that case, however, the person seeking the
order will not have preprinted court forms available.

II.

41.4

G.

Civil domestic violence protective orders are civil remedies in addition to
criminal remedies, not instead of those remedies. This means an aggrieved
party can request a 50B or a 50C order and also initiate criminal process.

H.

Consent orders. A protective order under Chapter 50B entered by the court
with the consent of the parties is treated in all respects like any other
protective order. [G.S. § 50B-1(c)] The court of appeals has held that all
consent orders entered pursuant to Chapter 50B that do not contain a finding
or conclusion that defendant committed an act of domestic violence are void
ab initio. [Kenton v. Kenton, __ N.C.App. __, 724 S.E.2d 79 (2012), citing
Bryant v. Williams, 161 N.C.App. 444, 588 S.E.2d 506 (2003).]

Initiating Civil Domestic Violence Action
A.

A domestic violence action is a civil action, and the Rules of Civil Procedure
generally apply.

B.

Any person “residing” in North Carolina may seek a protective order.
1.

There is no required time limit of living in North Carolina to
establish residency.

2.

Residence, which indicates a person’s actual place of abode, whether
permanent or temporary, is distinguished from domicile, which is a
person’s permanent, established home. [Hall v. Board of Elections,
280 N.C. 600, 187 S.E.2d 52 (1972).]

3.

“A place of residence in the common-law acceptation of the term
means a fixed and permanent abode, a dwelling place for the time
being, as contradistinguished from a mere temporary local
residence.” [In re Estate of Ellis’ Will, 187 N.C. 840, 123 S.E.82
(1924). See also Howard v. Queen City Coach Co., 212 N.C. 201,
193 S.E.138 (1937), quoting Barney v. Oerichs, 138 U.S. 529
(1891).]

4.

Under Rule 4 of the Rules of Civil Procedure, which provides for
serving defendant at his or her dwelling house or usual place of
abode, court upheld service at defendant’s North Carolina home
when he maintained a residence in North Carolina and in South
Carolina and came to North Carolina only on the weekends. [Van
Buren v. Glasco, 27 N.C.App. 1, 217 S.E.2d. 579 (1975), overruled
on other grounds by Love v. Moore, 305 N.C. 575, 291 S.E.2d 141
(1982).]

5.

There is no requirement that the act of domestic violence occur in
North Carolina.
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C.

D.

Venue. The general rules for venue also apply to an action for a domestic
violence protective order, but venue is not an issue for the clerk.
1.

G.S. § 1-82 provides that an action should be filed in the county
where the plaintiff or defendant resides.

2.

However, under G.S. § 1A-1, Rule 12, improper venue is waived if
the defendant does not raise the issue in a Rule 12 motion or in his or
her answer. This means that the clerk should not refuse to accept a
complaint for filing because plaintiff does not live in the county
where plaintiff is attempting to file.

Plaintiff (or plaintiff’s attorney) must file a complaint seeking a protective
order. The form is COMPLAINT AND MOTION FOR DOMESTIC
VIOLENCE PROTECTIVE ORDER (AOC-CV-303). However, there is no
requirement that a plaintiff use the AOC form.
1.

The complaint should be filed in the clerk’s office.
a)

In some counties when the clerk’s office is closed, the
complaint may be filed with a magistrate who has been
authorized by the chief district judge to issue ex parte orders.

b)

Because G.S. § 1A-1, Rule 3 provides that the complaint
may be filed with the court, it can be filed with a magistrate
who has been authorized to issue ex parte orders when the
clerk’s office is closed and the complaint seeks an ex parte
order.

2.

The filing of the complaint commences the civil action.

3.

The district court is the proper court to hear the action.

E.

At the time of filing of complaint, the plaintiff should also complete the form
IDENTIFYING INFORMATION ABOUT DEFENDANT DOMESTIC
VIOLENCE ACTION (AOC-CV-312), which is intended to be given to the
sheriff’s department to assist the deputy in serving the papers.

F.

If plaintiff is asking for custody of a minor child or children as relief in the
protective order, the plaintiff also must complete the form AFFIDAVIT AS
TO STATUS OF MINOR CHILD (AOC-CV-609) at the time the complaint
is filed.

G.

No costs for filing action. There are no costs for filing a domestic violence
protective order, registering an order, service of a complaint or order, or
issuance of a witness subpoena in a domestic violence protective order case.
[G.S. § 50B-2(a); G.S. §§ 7A-305, -311]

H.

Issuance of a summons and time to answer.
1.

The clerk must issue a summons because this is a civil district court
action. [G.S. § 50B-2]

2.

CIVIL SUMMONS DOMESTIC VIOLENCE (AOC-CV-317) is the
proper form.
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3.
I.

Appointment of a guardian ad litem.
1.

A guardian ad litem for a minor party in a civil domestic violence
action is appointed pursuant to G.S. § 1A-1, Rule 17. This is a
different kind of guardian ad litem than the guardian ad litem
program for abused and neglected children.

2.

For a minor plaintiff.

3.

41.6

The defendant has 10 days from date of service of the complaint and
summons to file an answer. [G.S. § 50B-2]

a)

A plaintiff who is a minor (under the age of 18) must appear
by a general guardian (under G.S. Chapter 35A) or, if none,
a guardian ad litem appointed by the clerk under G.S. § 1A1, Rule 17.

b)

The clerk, upon application, must appoint a guardian ad
litem either before or at the time the plaintiff files the
complaint.

c)

The application for appointment of a guardian ad litem may
be made by any relative or friend of the minor, or by the
clerk on the clerk’s own motion.

d)

The form is APPLICATION AND ORDER TO APPOINT
A GUARDIAN AD LITEM IN ACTION FOR DOMESTIC
VIOLENCE PROTECTIVE ORDER (AOC-CV-318).

e)

The guardian ad litem may be anyone who is at least 18
years of age and who agrees to serve and who the minor
suggests. Most often a parent or other relative is appointed
guardian ad litem.

f)

The State does not pay for a Rule 17 guardian ad litem. The
person either serves without compensation or the guardian
ad litem’s costs are assessed as part of the court costs against
the losing party.

g)

The guardian ad litem should not be listed as plaintiff on the
complaint.

For a minor defendant.
a)

A defendant who is a minor (under the age of 18) must
defend by a general guardian or, if none, a guardian ad litem
appointed by the clerk. [G.S. § 1A-1, Rule 17]

b)

The clerk, upon application, must appoint a guardian ad
litem before the 10-day hearing or the judge can appoint the
guardian ad litem before proceeding with the hearing.

c)

The application for appointment of a guardian ad litem must
be made by a relative or friend of the defendant; or if no
application is filed within 10 days after service of the
summons, upon application of the plaintiff; or at any time by
the clerk of court on its own motion. [G.S. § 1A-1, Rule
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17(c)(2)] As a practical matter if the plaintiff indicates that
the defendant is a minor, the judge, at the hearing, will have
to determine who is available to be guardian ad litem and
appoint that person.

J.

K.

d)

The form is APPLICATION AND ORDER TO APPOINT
A GUARDIAN AD LITEM IN ACTION FOR DOMESTIC
VIOLENCE PROTECTIVE ORDER (AOC-CV-318).

e)

The guardian ad litem may be anyone who is at least 18
years of age and who agrees to be the guardian ad litem.
Most often a parent or other relative is appointed guardian ad
litem. The guardian ad litem should not be listed as
defendant on the complaint or summons.

f)

The State does not pay for a Rule 17 guardian ad litem. The
person either serves without compensation or the guardian
ad litem’s costs would have to be assessed as part of the
court costs against the losing party.

g)

The ex parte hearing may be held and ex parte order entered
against a minor defendant who has not yet had a guardian ad
litem appointed.

When magistrates may hear motions for ex parte orders. G.S. § 50B-2(c1)
specifies that the chief district court judge may authorize magistrates to hear
motions for ex parte orders at a time when district court is not in session and
a district court judge is not and will not be available to hear the motion for a
period of four or more hours.
1.

The clerk can determine whether the magistrates in his or her county
are designated by looking at the judge’s general order.

2.

In the general order, the judge may designate individual magistrates
in a county or judicial district or all magistrates in the county or
judicial district to hear ex parte orders.

Procedure if ex parte hearing requested.
1.

A plaintiff is not automatically entitled to an ex parte hearing, but
must request one in the complaint. The appropriate block in AOCCV-303 should be checked.

2.

Complaint filed with clerk. If the complaint is filed with the clerk
and the plaintiff has requested an ex parte hearing, the clerk must
schedule a hearing before a judge within 72 hours of the filing of the
complaint or the end of the next day on which district court is in
session in the county, whichever occurs first.

3.

Unless the chief district court judge specifies otherwise, as a matter
of practice the clerk should do one of the following:
a)

District court judge available. If a judge is available in the
county, take the plaintiff and paperwork directly to the
courtroom or office of the judge rather than scheduling a
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specific time within the day for the hearing. If a judge is not
available but will be available within the next four hours,
schedule a hearing for the time when the judge will become
available.

L.

III.

No district judge available but magistrate authorized to
issue ex parte orders. If no district court session is
scheduled in the county where the complaint is filed and no
judge is available or will be available for at least four hours,
take the plaintiff and paperwork directly to the magistrate on
duty.

c)

No judge available and magistrate not authorized to issue
ex parte orders. If no district court session is scheduled in
the county where the complaint is filed, a judge will not be
available soon, and the magistrate is not authorized to hear
ex parte motions, inform the plaintiff that he or she may
contact the clerk in any other county in the judicial district in
which a district court judge is available and that clerk must
schedule an ex parte hearing by the end of the next day on
which court is in session in that county. Most clerks give the
plaintiff the choice of going to the other county or having the
hearing set in the county where the action is filed before the
first district court judge available. If the plaintiff elects not
to go to the other county, the clerk schedules the hearing at
first district court session in the county.

Procedure if no ex parte hearing is requested. If an emergency hearing is
requested, see section IV at page 41.10. If no emergency hearing is
requested, see section V at page 41.11.

Ex Parte Hearing
A.

41.8

b)

Judge or authorized magistrate will hear matter with only plaintiff present
and may issue EX PARTE DOMESTIC VIOLENCE PROTECTIVE
ORDER (AOC-CV-304).
1.

Plaintiff must appear for a hearing before judge or magistrate. Judge
or magistrate may not rule solely on the basis of a verified complaint.
[Hensey v. Hennessy, 201 N.C.App. 56, 685 S.E.2d 541 (2009).]

2.

Continuance of an ex parte hearing.
a)

A continuance shall be limited to one extension of no more
than 10 days unless all parties consent or good cause is
shown. [G.S. 50B-2(c)(5), amended by 2012 N.C. Sess. Law
20, § 1, effective October 1, 2012, and applicable to actions
or motions filed on or after that date.]

b)

The hearing shall have priority on the court calendar. [G.S. §
50B-2(c)(5), amended by 2012 N.C. Sess. Law 20, § 1,
effective October 1, 2012, and applicable to actions or
motions filed on or after that date.]
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3.

Judge issues order. If a judge issues an ex parte order, G.S. § 50B2(c)(5) specifies that “upon the issuance of an ex parte order by a
district court judge, a hearing shall be held within 10 days from the
date of issuance of the order or within 7 days from the date of service
of process on the other party.” The problem is that when the order is
issued the judge does not know when the defendant will be served.
The judge or clerk should set the date for the hearing by assuming
that the defendant will be served promptly.

4.

The G.S. § 1A-1, Rule 65 provision that a temporary restraining
order is limited to a maximum of 10 days has no application to an ex
parte domestic violence protective order. [State v. Byrd, 363 N.C.
214, 675 S.E.2d 323 (2009).] The ex parte 50B order will not expire
unless the order specifically provides that it will expire.

5.

Magistrate issues order. If a magistrate issues an ex parte order, it expires
at the end of the next day on which the district court is in session in the
county in which the action is filed. [G.S. § 50B-2(c1)]
Example. Magistrate issues an ex parte order at 2:00 a.m. Sunday, May
8; district court will be in session in the county on Monday. That ex parte
order expires at 11:59 p.m. Monday, May 9. If no district court is
scheduled in the county until Friday, May 13, the order would expire at
11:59 p.m. May 13.

B.

If a magistrate issues an ex parte order, in order to extend the ex parte order
past the next day of district court, the magistrate issuing the original ex parte
order must schedule a second ex parte hearing before a district court judge
the next day district court is in session.
1.

Magistrate completes NOTICE OF EX PARTE HEARING (AOCCV-311). Neither the magistrate nor the clerk should send a copy
of this notice to defendant. The defendant is not entitled to notice of
this second ex parte hearing.

2.

The clerk must make sure that the case comes before the district
court judge at the time the magistrate has set on the notice.

C.

If the judge or magistrate declines to enter an ex parte order, the plaintiff is
still entitled to a hearing on the claim for a protective order.

D.

G.S. § 50B-2 states that “the clerk shall … effect service of the summons,
complaint, notice, and other papers through the appropriate law enforcement
agency where the defendant is to be served,” which places a duty on the
clerk to make sure the complaint, summons and ex parte order are given to
the sheriff for service.
1.

There is no service fee for serving domestic violence complaints,
orders, or motions.

2.

If the defendant resides out-of-county, the clerk should mail the
papers to the sheriff in defendant’s county and ask the plaintiff if he
or she also wants a certified copy of the order to take to the sheriff’s
office in order to avoid delay in service.
41.9
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3.
E.

IV.

If the defendant resides outside North Carolina, most clerks mail the
papers to the sheriff’s office in the other state.

In addition to the copies to the sheriff for service on the defendant, the clerk
must give copies of the ex parte order to the following persons:
1.

The local police department if the plaintiff resides within the city limits
or the sheriff of the county if the plaintiff resides outside the city limits.
(Some clerks always give a copy to the local police department whether
or not the plaintiff resides within the city limits.)

2.

The plaintiff.

3.

The sheriff of the county where the order is entered or registered,
who is required to enter the order into the National Crime
Information Center (NCIC) registry. [G.S. §§ 50B-3(d), -4(d)]
Therefore, if no copy of the order has been sent to the sheriff of the
county where the order is entered (because the defendant lives in
another county and plaintiff lives in the city limits of the county
where the order was entered), the clerk must send a copy to the local
sheriff. Even if one copy has been sent to the local sheriff for service,
some sheriffs prefer to have an additional copy for entering the order
into NCIC.

Hearing for Emergency Relief
A.

G.S. § 50B-2(b) also authorizes a party to move for an emergency hearing if
there is a danger of serious and immediate injury to the party. This hearing is
different from the ex parte hearing and is held after notice to the defendant.
In the past this hearing was automatically set because the plaintiff did not
want to wait for the defendant to file his or her answer 30 days after service
and then set a hearing for a final protective order. Because the defendant now
is required to answer within 10 days after service, the emergency hearing
procedure will rarely be requested.

B.

Scheduling emergency hearing. If the plaintiff in the complaint requests an
emergency hearing, the clerk must set the date for the emergency hearing and
issue a notice of hearing to defendant. The form is NOTICE OF HEARING
ON DOMESTIC VIOLENCE PROTECTIVE ORDER (AOC-CV-305) and
the clerk should check the appropriate block. The hearing must be scheduled
as follows:
1.

The clerk must set the hearing after 5 days notice of hearing is given
to the defendant or after 5 days from the date of service of process on
the defendant, whichever occurs first.
a)

41.10

No hearing may be held unless service of process has been
completed. As a practical matter, this means the defendant is
entitled to at least 5 days after service of process because the
notice of hearing is served at the same time as the complaint
and summons.
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2.

C.

V.

Most clerks set the emergency hearing 10 days after the complaint is
filed or at the next date domestic violence protective order hearings
are scheduled.

G.S. § 50B-2 states that when the plaintiff proceeds pro se “the clerk shall …
effect service of the summons, complaint, notice, and other papers through
the appropriate law enforcement agency where the defendant is to be
served,” which places a duty on the clerk to make sure the papers are given
to the sheriff for service.

Final Protective Order
A.

Whether or not an ex parte order has been issued, the parties are entitled to a
hearing to determine whether a final protective order should be issued. This
hearing is like any other civil trial and can be scheduled with 5 days notice
any time after defendant has been served.
1.

The form is NOTICE OF HEARING ON DOMESTIC VIOLENCE
PROTECTIVE ORDER (AOC-CV-305).

B.

If the defendant has not been served by the date set for the hearing, the judge
must continue the case. Judges also continue cases for other reasons.
Frequently, the judge also will continue the ex parte order at the same time.
The form is ORDER CONTINUING DOMESTIC VIOLENCE HEARING
AND EX PARTE ORDER (AOC-CV-316).

C.

Upon plaintiff’s request, the clerk must make an entry of default if the
defendant has not answered within 10 days after service of the complaint. A
hearing for a default judgment must be heard by a district court judge.

D.

In order to enter a final domestic violence protective order, the judge must
find that an act of domestic violence has occurred.
1.

G.S. § 50B-3(a) specifies that the court must grant a protective order
restraining the defendant from further acts of domestic violence if
the court finds that an act of domestic violence has occurred.
However, no general standard is specified for granting the other
types of relief authorized by the statute.

2.

Previous statutory language requiring the court to grant an order “to
bring about a cessation of acts of domestic violence” was omitted in
a 2005 legislative change. [S.L. 2005-423] Although the appellate
courts continue to cite to earlier cases citing that language as the
standard for issuance of an order, it is no longer the statutory
standard.

E.

The form for the order is DOMESTIC VIOLENCE PROTECTIVE ORDER
(AOC-CV-306).

F.

The judge must indicate on the order the period of time for which the order is
valid, not to exceed one year.

G.

If the judge issues a domestic violence protective order, the clerk must issue
a copy to each party. In addition, the clerk must give a copy to the police
41.11
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department if the plaintiff resides within the city limits and to the sheriff of
the county in which the plaintiff resides. (The sheriff must enter the order
into NCIC.) If the defendant is ordered to stay away from the child’s school,
the sheriff is required to deliver a copy of the order to the principal of the
school.
H.

VI.

VII.

Voluntary Dismissals by Plaintiff
A.

Under G.S. § 1A-1, Rule 41 a plaintiff has the right to take a voluntary
dismissal of his or her civil action at any time up until the plaintiff rests his
or her case.

B.

If an ex parte order has been granted but the hearing for the final order has
not yet been held, the plaintiff can take a voluntary dismissal as a matter of
right and terminate the case.

C.

If an emergency hearing has been requested or has been held, but the hearing
for a final order has not yet been held, the plaintiff can take a voluntary
dismissal. Plaintiff cannot take a voluntary dismissal any time after a “final”
order has been entered. Therefore, if a defendant waives the final hearing and
the court enters a final order at the conclusion of an emergency hearing, the
plaintiff cannot take a voluntary dismissal.

D.

Once the plaintiff rests his or her case at the hearing for the final order, the
plaintiff cannot terminate the case by taking a voluntary dismissal. At that
point only a judge can dismiss the case.

Renewing, Modifying or Setting Aside Protective Orders/Motions for Return of
Firearms
A.

41.12

If a protective order is granted, the clerk must provide the plaintiff with a
copy of the form VICTIM INFORMATION SHEET (AOC-CV-323). Some
clerks provide this form to the plaintiff at the time of filing of the complaint.

Modifying or setting aside orders.
1.

Under general law, a final judgment cannot be modified without a
specific statute authorizing modification. There is no statute
authorizing the amendment of a final domestic violence protective
order. A domestic violence protective order entered at a hearing after
service on the defendant and the opportunity to file an answer is a
final judgment for purposes of appeal and collateral estoppel. [Doyle
v. Doyle, 176 N.C.App. 547, 626 S.E.2d 845 (2006).] Therefore, the
party must move to set aside the order under Rule 60(b) and seek to
have a new order issued. An ex parte protection order is not a final
order and can be modified by a motion in the cause.

2.

The form is MOTION TO RENEW OR SET ASIDE DOMESTIC
VIOLENCE PROTECTIVE ORDER/NOTICE OF HEARING
(AOC-CV-313).

3.

Grounds for setting aside an order are those listed in G.S. § 1A-1,
Rule 60.
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4.

B.

C.

The judge can set aside the protective order and enter a new order or
dismiss the case. The form is ORDER SETTING ASIDE
DOMESTIC VIOLENCE PROTECTIVE ORDER (AOC-CV-314).
If a new order is entered, the clerk should handle the new order like
any other protective order that is entered.

Renewing orders.
1.

G.S. § 50B-3(b) authorizes a judge to renew a protective order upon
motion by the aggrieved party.

2.

The form is MOTION TO RENEW DOMESTIC VIOLENCE
PROTECTIVE ORDER/NOTICE OF HEARING (AOC-CV-313).

3.

The motion must be filed before the expiration of the current order.
However, the hearing may be held after the current order expires.

4.

The case must be set before a district court judge and the judge may
renew the order for another period not longer than two years. An
order may be renewed multiple times, but for only a maximum of
two years at a time. However, a provision awarding temporary child
custody in a protective order may not be extended beyond the
maximum one-year period.

5.

The defendant is entitled to notice of the hearing to renew the order.
However, notice may be given under Rule 5 of the Rules of Civil
Procedure. AOC-CV-313 also includes a notice of hearing.

6.

The judge may renew the order for good cause. The commission of
an act constituting domestic violence after entry of current order is
not required to renew an order.

7.

The judge may use ORDER RENEWING DOMESTIC VIOLENCE
PROTECTIVE ORDER (AOC-CV-314).

8.

If the judge renews the order, the clerk handles it like the issuance of
a final protective order.

Motion for return of firearms.
1.

G.S. § 50B-3.1 sets out a procedure for the court to order the
defendant to surrender his or her firearms and ammunition as a part
of a protective order and authorizes the defendant to file a motion for
return of the firearms at the expiration of the protective order.

2.

Firearms cannot be returned to a defendant without a court order
authorizing the return.

3.

Upon the filing of the motion for return, the clerk must set a hearing
before the district court.

4.

The form is MOTION FOR RETURN OF WEAPONS
SURRENDERED
UNDER
DOMESTIC
VIOLENCE
PROTECTIVE ORDER AND NOTICE OF HEARING (AOC-CV319).
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VIII.

Registering Out-of-State Protective Orders [G.S. § 50B-4(d)]
A.

A protective order, including ex parte orders, entered by another state’s court
or by an Indian tribe must be enforced in North Carolina without requiring
the order to first be registered in this State. [G.S. § 50B-4(d)] However, the
statute provides for a procedure to register an out-of-state order if the
protected party chooses to do so.

B.

Procedure for voluntary registration of out-of-state orders.
1.

IX.

a)

A copy of out-of-state protective order (does not have to be
certified or exemplified) and

b)

An affidavit from the person registering the order that it is
currently in effect as written.

2.

The form is REQUEST AND AFFIDAVIT TO REGISTER AND
REGISTRATION OF OUT-OF-STATE DOMESTIC VIOLENCE
PROTECTIVE ORDER (AOC-CV-315).

3.

The clerk should treat the filing as the filing of a civil action and
create a case file.

4.

No costs may be assessed for registering the out-of-state order. [G.S.
§ 50B-2(a)]

5.

The clerk also should ask the plaintiff to complete the form
IDENTIFYING
INFORMATION
ABOUT
DEFENDANT
DOMESTIC VIOLENCE ACTION (AOC-CV-312), which is
intended to be given to the sheriff’s department to assist the deputy
in identifying the defendant in the future.

6.

The clerk files the order and indexes it like other civil actions.

7.

Both state and federal law prohibit sending notice of the
registration to the defendant. [G.S. § 50B-4(d); 18 U.S.C. §
2265(d)]

8.

Upon registration, the clerk must send a copy of the order to the
sheriff who must enter it into NCIC if it has not been entered already
by the issuing state. The clerk should give a copy of AOC-CV-315 to
the plaintiff.

Enforcing Violations of Civil Domestic Violence Protective Orders (G.S. §§ 50B4, -4.1).
A.

B.
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If the person protected chooses to register the out-of-state order, he
or she must file with the clerk in any county in North Carolina

There are two methods of enforcing a protective order:
1.

Charging defendant with the crime of violating the protective order,
and

2.

Contempt proceedings.

Enforcement by criminal process is the usual manner of enforcing violations;
contempt is rarely used.
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C.

D.

Criminal violation. G.S. § 50B-4.1 makes it a Class A1 misdemeanor to
knowingly violate a valid protective order entered under Chapter 50B or
entered by the courts of another state or an Indian tribe. Third or subsequent
offense of violating a protective order, and the offense of violating a
protective order by failing to stay away from a place or person as directed by
the order while in possession of deadly weapon, are both Class H felonies.
1.

Protective order includes consent orders and ex parte orders. [G.S. §§
50B-1(c), -4.1(h)]

2.

U.S. military orders of domestic violence protection are not covered
by G.S. § 50B-4.1.

3.

Anyone may appear before a magistrate seeking the issuance of
criminal process for violating the protective order.

4.

If a defendant is arrested for violating a protective order, special
pretrial release rules apply. Under G.S. § 15A-534.1 for certain
offenses only a judge is allowed to set conditions of pretrial release
for the first 48 hours after arrest and if a judge has not set conditions
of pretrial release within 48 hours, a magistrate must then set
conditions of pretrial release.
a)

A charge of violating a protective order is one of the crimes
for which the judge must set conditions of pretrial release
during the first 48 hours. See Appendix I at page 41.19 for
chart of offenses covered by special pretrial release rule.

b)

The clerk should not tell a party seeking criminal process
that defendant will be held for 48 hours because that is not
the case. A judge may set conditions of pretrial release
immediately.

Contempt.
1.

The plaintiff may file a motion for a show cause order with the clerk
in the county where the action for a domestic violence order was
filed.
a)

When the clerk’s office is closed, the motion may be filed
with a magistrate who is authorized to enter ex parte
protective orders. [G.S. § 50B-4(a)] In practice, this
authorization is rarely used and all motions are filed with the
clerk.

b)

A question arises as to whether a person other than the
plaintiff, for example an abuser treatment program which
defendant is ordered to attend, may file a motion for
contempt. Although G.S. § 50B-4(a) states that “a party may
file a motion,” G.S. § 5A-15, the general contempt statute,
provides that “judicial official may proceed [in a criminal
contempt proceeding] by an order directing the [contemnor]
to appear before a judge” for a hearing. Thus, it appears that,
under G.S. Chapter 5A, any entity with knowledge may
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bring a violation to the attention of a judicial official (judge,
clerk, or authorized magistrate) who can issue an order to
appear to show cause based on information he or she finds
sufficient for an indirect criminal contempt hearing.
2.

The form is MOTION FOR ORDER TO SHOW CAUSE
DOMESTIC VIOLENCE PROTECTIVE ORDER (AOC-CV-307).

3.

Upon the filing of the motion, the clerk must:
a)

Determine that there is an outstanding domestic violence
order that prohibits the defendant from doing what he or she
is alleged to have done.

b)

Determine whether there is probable cause to believe that the
defendant has willfully violated the domestic violence
protective order. Any violation of the order is sufficient.

c)

If the clerk finds probable cause, schedule a hearing before a
district court judge at the next district court session, giving at
least 5 days notice, and issue an order to show cause. The
form is ORDER TO APPEAR AND SHOW CAUSE FOR
FAILURE TO COMPLY WITH DOMESTIC VIOLENCE
PROTECTIVE ORDER (AOC-CV-308).

d)

4.
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(1)

The notice must be given at least 5 days before the
hearing unless good cause is shown. [G.S. § 5A-23]
The clerk should set the date of the hearing, allowing
sufficient time to serve the order.

(2)

In small counties where no civil court is scheduled
on a regular basis, the motion for contempt can be
heard in any court as designated by the chief district
court judge.

When the plaintiff proceeds pro se, the clerk must “effect
service of the motion through the appropriate law
enforcement agency,” which means the clerk should make
sure the order is given to the sheriff for service.

Enforcing an out-of-state order by contempt. A party may seek to
enforce an order from another state, U.S. territory, or an Indian tribe
without having registered the order. However, if the order has not
been registered, no case file exists for the motion in the cause to be
filed. The party would have to initiate a proceeding to enforce the
protection order by contempt. The simpler method for the party
would be to register the order and then immediately fill out a motion
to hold defendant in contempt. The reason for not notifying
defendant when the order is registered (i.e., so defendant will not
know plaintiff’s whereabouts) does not apply in this situation.
Defendant knows the whereabouts of the plaintiff if he or she has
violated the order, and even if that is not the case, defendant must be
given notice for the show cause hearing.
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E.

Defendant violates the ex parte order before the final hearing is held. If the
defendant violates an ex parte order before the final hearing is held, the
plaintiff may seek to punish the defendant for the violation by contempt or by
charging him or her with the crime of violating the order. However, the
proceeding to enforce a violation of the ex parte order does not affect the
right to a final hearing, which still must be held. If an order to show cause
why the defendant should not be held in contempt for the violation of the ex
parte order is issued, the clerk might want to set the contempt hearing at the
same time as the final hearing.

F.

Other state crimes for violating a protective order.
1.

2.

X.

Class H felony for person subject to a protective order prohibiting
the possession or purchase of firearms to
a)

Fail to surrender all firearms, ammunition, permits to
purchase firearms, and permits to carry concealed firearms
as ordered by the court;

b)

Fail to disclose all information pertaining to possession of
firearms, ammunition and permits as requested by the court,
or

c)

Provide false information to the court pertaining to any of
these items. [G.S. § 50B-3.1(i)]

Class H felony “for person to own, possess, purchase or receive a
firearm, machine gun, ammunition, or permits to purchase or carry
concealed firearms if ordered by the court for so long as that
protective order or any successive protective order entered against
that person pursuant to [Chapter 50B] is in effect.” [G.S. §§ 14269.8; 50B-3.1(j)]

Miscellaneous Issues
A.

Enforcing order after parties have reconciled. If the parties have reconciled
or the plaintiff has invited the defendant to return to the premises, the
protective order is still valid and enforceable against the defendant. Consent
is not a defense. Only a judge may modify or dissolve the order. [See People
v. Van Guilder, 815 N.Y.S.2d 337 (N.Y.A.D. 2003); State v. Dejarlais, 969
P.2d 90 (Wash. 1998), superseded by statute on other grounds as stated in
State v. Wofford, 148 Wash.App. 870, 201 P.3d 389 (2009). Contra,
Mohamed v. Mohamed, 557 A.2d 696 (N.J. App. Div. 1989).]

B.

Amending protective order actions to seek other family law issues, such as
divorce, custody. Under the regular rules for amendments of complaints
[G.S. § 1A-1, Rule 15], the plaintiff may amend a domestic violence action
to add other causes of action, such as a claim for divorce, equitable
distribution, support, custody. However, district court costs must be paid
when amendments or counterclaims based on G.S. Chapter 50 claims are
filed. [G.S. § 7A-305(a1)] Although some judges might not allow the
amendments, the clerk should let the plaintiff file the amended complaint.
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Claims for divorce, custody, etc. also may be joined with a domestic violence
protection action in the initial complaint, and in that situation the costs may
be assessed upon the filing of the complaint.
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C.

A protective order entered in one county is enforceable anywhere in North
Carolina.

D.

Full faith and credit for North Carolina orders. Ex parte and final protective
orders entered in North Carolina are required to be given full faith and credit
and be enforced in other states in the United States and by Indian tribal
courts just as North Carolina must give full faith and credit and enforce outof-state orders. However, protective orders entered on military bases are not
entitled to full faith and credit.
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APPENDIX I
DOMESTIC VIOLENCE: CRIMES FOR WHICH SPECIAL 48-HOUR PRETRIAL RELEASE
RULE APPLIES [G.S. § 15A-534.1]

Crime Charged

Simple assault
[G.S 14-33(a)]

Relationship Between
Defendant and Victim

Who Sets Conditions
of Pretrial Release
During First 48
Hours

• Current or former spouses.
•Persons who live or have lived
together as if married.
_________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.

Judge

• Current or former spouses.
• Persons who live or have
lived together as if married.
Assault on a female _________________________
[G.S. 14-33(c)(2)] • Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
Assault with a
_________________________
deadly weapon
• Child in common.
[G.S. 14-33(c)(1)] • Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.

1

___________________

Magistrate

Crime Victims’
Rights Act (VRA)
Applies1

Yes
[Magistrate
must
indicate domestic
violence crime on
criminal process]

Judge
__________________
Magistrate

Yes
[Magistrate
must
indicate domestic
violence crime on
criminal process]

Judge
___________________
Magistrate

Yes
[Magistrate
must
indicate domestic
violence crime on
criminal process]

G.S. § 15A-830 to –841 sets out the Crime Victims’ Rights Act.
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Crime
Charged

Assault
inflicting
serious
injury
[G.S. 1433(c)(1)]

Assault by
pointing a
gun
[G.S. 14-34]

Assault with
a deadly
weapon
with intent
to kill
[G.S. 1432(c)]

Assault with
a deadly
weapon
inflicting
serious
injury
[G.S. 1432(b)]
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Relationship Between
Defendant and Victim

• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
Grandparent and grandchild.
• Current or former household
Members.
• Current or former spouses.
•Persons who live or have lived
Together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
A dating relationship.
• Parent and child or
Grandparent and grandchild.
• Current or former household
Members.
• Current or former spouses.
•Persons who live or have lived
Together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
A dating relationship.
• Parent and child or
Grandparent and grandchild.
• Current or former household
Members.

Who Sets
Conditions of
Pretrial Release
During First 48
Hours

Crime Victims’
Rights Act
(VRA) Applies

Judge
__________________

Magistrate

Yes
[Magistrate must
indicate domestic
violence crime on
criminal process]

Judge
___________________
Magistrate

Judge
___________________

Yes
[Magistrate must
indicate domestic
violence crime on
criminal process]

Yes; because VRA
felony no matter
what relationship.

Magistrate

Judge
___________________
Magistrate

Yes; because VRA
felony no matter
what relationship.
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Crime
Charged

Assault with a
deadly weapon
with intent to
kill inflicting
serious injury
[GS 14-32(a)]

Assault
inflicting
serious bodily
injury
[G.S. 14-32.4]

Assault by
strangulation
[G.S. 1432.4(b)]

Communicating
a threat
[G.S. 14-277.1]

Relationship Between
Defendant and Victim

• Current or former spouses.
•Persons who live or have lived
Together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
A dating relationship.
• Parent and child or
Grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.

Who Sets
Conditions of
Pretrial Release
During First 48
Hours
Judge
___________________

Crime Victims’
Rights Act
(VRA) Applies

Yes; because VRA
felony no matter
what relationship.

Magistrate

Judge
___________________

Yes; because VRA
felony no matter
what relationship.

Magistrate

Judge
___________________

No

Magistrate

Judge
___________________

No

Magistrate
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Crime
Charged

Relationship Between
Defendant and Victim

Domestic
criminal
trespass
[G.S. 14134.3]

• Current or former spouses.
• Persons who live or have lived
together as if married. (having
one of these relationships is an
element of this offense)

Violating a
protective
order
[G.S. 50B4.1]

Stalking
[G.S. 14277.3A]

Sex offense
[G.S. 1427.2 to –
27.8]
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• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.

Who Sets
Conditions of
Pretrial Release
During First 48
Hours
Judge

Judge

Crime Victims’
Rights Act
(VRA) Applies

Yes
[Magistrate must
indicate domestic
violence crime on
criminal process]

Yes
[Magistrate must
indicate domestic
violence crime on
criminal process]

Judge
________
Magistrate

Yes
[Magistrate must
indicate domestic
violence crime on
criminal process]

Judge
___________________
Magistrate

Yes; because VRA
felony no matter
what relationship.
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Crime
Charged

Kidnapping
[GS. 1439]

Arson

Harassing
telephone
calls
[G.S. 14196]

Relationship Between
Defendant and Victim

• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.
• Current or former spouses.
•Persons who live or have lived
together as if married.
__________________________
• Child in common.
• Persons of the opposite sex in
a dating relationship.
• Parent and child or
grandparent and grandchild.
• Current or former household
members.

Who Sets
Conditions of
Pretrial Release
During First 48
Hours

Crime Victims’
Rights Act
(VRA) Applies

Judge
___________________
Magistrate

Judge
___________________
Magistrate

Magistrate

Yes because VRA
felony no matter
what relationship.

Yes because VRA
felony no matter
what relationship.

No
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Definition of small claim. [G.S. § 7A-210]
1.

Amount in controversy does not exceed $5,000.

2.

The only principal relief prayed for is money, the recovery of
specific personal property, summary ejectment, or any combination
of the three.

3.

Plaintiff requests assignment to magistrate.

Other requirements. [G.S. § 7A-211]
1.

Plaintiff files complaint in county where at least one of the
defendants resides.

2.

Chief district court judge assigns case to magistrate.

Definition of amount in controversy.
1.

“Amount in controversy” is the amount prayed for, excluding
interest and costs, when monetary relief is sought. Where the relief
sought would establish, enforce, or avoid an obligation, right or title,
the value of the obligation, right or title is the amount in controversy.
[G.S. § 7A-243]

2.

An unresolved question in determining amount in controversy when
monetary damages are sought is whether the exclusion of interest
and costs means prejudgment interest or only post-judgment interest.
a)

Example. ABC Finance Company sues Adam McAfee for
money owed. The small claims complaint seeks $5,000
principal and pre-judgment interest of $350, for a total
amount of $5,350, plus interest and reimbursement for court
costs. Is the amount in controversy of this action $5,000 or
$5,350?

b)

The underlying policy of the amount in controversy
provision in small claims cases is that only cases of $5,000
or less be heard in small claims court. That policy is
probably better served by interpreting the phrase “without
regard to interest and court costs” as referring to the prayer
for post-judgment interest and reimbursement for court costs
that is always sought in the complaint rather than referring to
pre-judgment interest that is a component of the total amount
prayed for in the complaint. Under that interpretation, the
example above would not be a case that could be assigned to
a magistrate.
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c)

42.2

Ultimately whether the case is within the jurisdiction of a
magistrate is a question for the chief district court judge, not
the clerk, to determine. The clerk should ask the chief
district court judge to indicate how to interpret the statute in
the judge’s administrative order about assigning small
claims.

3.

Summary ejectment sought. If the plaintiff brings a summary
ejectment action, the amount in controversy is determined by the
money damages the plaintiff seeks, if any, and not the value of the
lease.

4.

Motor vehicle lien authorization sought.
a)

If the lienor brings an action to enforce a motor vehicle lien,
the amount in controversy is the amount of asserted lien and
not the value of the car.

b)

If the owner brings an action to recover the motor vehicle on
which a motor vehicle lien is asserted, the amount in
controversy is the portion of the asserted lien which is
disputed.

5.

Action to recover unsecured property. If the plaintiff brings an action
to recover possession of personal property when the plaintiff is not a
secured party, the amount in controversy is the fair market value of
the property to be recovered.

6.

Action to recover secured property. If the plaintiff brings an action to
recover possession of personal property as a secured party, the law is
not clear on how to determine the amount in controversy. The statute
could be interpreted either to have the amount in controversy be (a)
the value of the property sought to be recovered or (b) the value of
the underlying debt.
a)

The complaint form indicates that the value of the property
is the amount in controversy. However, a more credible
reading of the statute is that the amount in controversy is the
underlying obligation since the lawsuit is to “establish an
obligation” i.e., the right to enforce the lien.

b)

One way to clarify the issue is to ask the chief district judge
in his order of assignment of cases to magistrates to specify
how the amount in controversy is to be determined in this
instance.

c)

As a practical matter, if the plaintiff places an amount of
$5,000 or less in the space for value of the property, the
clerk should send the case to a magistrate. On the other hand,
if the plaintiff places a value above $5,000, it should not be
sent to a magistrate.
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D.

Plaintiff seeks to recover money, specific personal property, or summary
ejectment.
1.

E.

The basis of the lawsuit does not matter as long as the party is suing
for a remedy that is allowed in small claims court. Examples of
actions that may be brought in small claims court include:
a)

A tort action seeking pain and suffering and punitive
damages.

b)

An unfair trade practice claim seeking treble damages. (But
total amount sought cannot exceed $5,000, which means
trebled amount cannot exceed $5,000.)

2.

Cannot seek remedies such as specific performance or injunction.
For example, cannot seek to have the house painter repaint the house
or fix the windows that the painter damaged.

3.

The only exception to the limitation on the remedy that plaintiff may
seek is when plaintiff sues to enforce a motor vehicle lien. In that
action, plaintiff may seek an order to allow the lienor to enforce the
lien, rather than seeking money damages. [G.S. § 7A-211.1]

Defendant must reside in the county where the action is filed.
1.

If there is more than one defendant, the complaint may be filed
against all defendants in a county in which one of them resides.

2.

A statutory exception to the rule requiring one of the defendants to
reside in the county exists for actions to enforce motor vehicle liens.
Those actions must be filed in the county where the claim arose
rather than the county where the defendant resides. [G.S. § 7A211.1]

3.

Residence is determined as of the time the complaint is filed.

4.

Determination of residence.
a)

“Residence” is not synonymous with “domicile.”
“‘Residence’ simply indicates a person’s actual place of
abode, whether permanent or temporary; ‘domicile’ denotes
a person’s permanent dwelling-place, to which, when absent,
he has the intention of returning. Hence, a person may have
his residence in one place, and his domicile in another.”
[Sheffield v. Walker, 231 N.C. 556, 559, 58 S.E.2d 356, 359
(1950) (citations omitted).]

b)

A person could have more than one residence but only one
domicile.

c)

Whether a person is a resident of a particular place is not
determined by any given formula, but rather depends
significantly on the facts and circumstances surrounding the
particular issue. [Glover v. Farmer, 127 N.C.App. 488, 490
S.E.2d 576 (1997), review denied, 347 N.C. 575, 502 S.E.2d
590 (1998).]
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d)

5.

F.

G.

II.

If the defendant is a corporation, residence means:
a)

Where the registered or principal office of the corporation is
located; or

b)

Where the corporation maintains a place of business; or

c)

If neither (a) or (b) currently exists, any place where the
corporation is regularly engaged in carrying on business.
[G.S. § 1-79]

Plaintiff requests assignment to a magistrate.
1.

Request may be made orally or in writing.

2.

Written request may be made by filling out a complaint form with
“Small Claim” written on it.

3.

Most plaintiffs use standard AOC complaint forms, which specify
they are for “small claims” court.

To be heard in small claims court, the chief district judge must assign the
case to a magistrate.
1.

The assignment may be made individually on a case-by-case basis or
by general order.

2.

Assignment is usually made by a general order to the clerk.

3.

The general order usually requires the clerk to assign cases to the
magistrate “when the plaintiff requests assignment and the case falls
within the magistrate’s jurisdiction” or “all cases with an amount in
controversy of $5,000 or less where plaintiff requests assignment to a
magistrate and one of the defendants resides in the county.”

4.

The clerk cannot send a case to a magistrate if it does not fall
within the judge’s order. Therefore, the clerk must read the
complaint to see if it falls within the judge’s general order of
assignment.

Procedure on Filing of a Small Claims Case
A.

Setting up a case file.
1.
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For purposes of upholding service of process by leaving
summons and complaint with person of suitable age who
also resides in the dwelling, court upheld service on an adult
daughter staying with her parents during a visit for a week.
[Glover v. Farmer, 127 N.C.App. 488, 490 S.E.2d 576
(1997), review denied, 347 N.C. 575, 502 S.E.2d 590
(1998).]

When plaintiff files a complaint, take court costs set in G.S. § 7A305. Also a sheriff’s service of process fee (set in G.S. § 7A-311) per
defendant may be collected by the clerk and forwarded to the sheriff
with the summons and complaint or the clerk can have the plaintiff
pay the fee directly to the sheriff.
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2.

Make sure the plaintiff has the full name of the defendant and the
defendant’s address (not post office box unless to serve by certified
mail) on the complaint.
a)

b)

3.

B.

If the defendant is a corporation or limited liability company,
the complete name of the corporation or company must be
given as defendant.
(1)

The plaintiff can get the correct name of a corporate
defendant or limited liability company from the
Secretary of State’s office for any business
incorporated in NC or any foreign corporation
qualified to do business in NC.

(2)

The Secretary of State’s list of corporations and
limited liability companies can be found at
http://www.secretary.state.nc.us/Corporations/. The
telephone number for the office is (919) 807-2225.

If the defendant is a business that is not incorporated, the
plaintiff must sue the individual who owns the business
doing business as the business name, i.e., John Doe d/b/a
Doe’s Foreign Automotive Repair.

Issue the summons to the sheriff as soon as practicable. [G.S. §
7A-213] A copy of the complaint must be served along with the
summons. One copy of the summons and complaint must be served
on each defendant.

Setting the case for trial.
1.

A summary ejectment action must be set for trial within 7 working
days after issuance of the summons unless the plaintiff consents to a
later date. [G.S. § 42-28]
a)

G.S. § 42-28 assumes that every county has small claims
court Monday through Friday. Obviously, in a county that
does not have small claims court every day it is difficult to
comply with the requirement that the case be set for trial
within 7 working days after issuance of the summons. In
those counties the clerk should set the case for the first day
of small claims court after 7 days.

b)

In more populous counties that might have small claims
court every day, full calendars may prevent the clerk from
calendaring a case within 7 days.

c)

There are no statutory consequences for failing to comply
with the statute.

2.

For all other small claims cases, the trial date must be set within 30
days after the magistrate summons is issued. [G.S. § 7A-214]

3.

If the chief district judge does not assign the case to small claims
court within 5 days after the complaint is filed, issue an order of
nonassignment to the plaintiff and treat the case like any other civil
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district court case. [G.S. § 7A-215] (If the chief judge has issued a
general order this will occur when the plaintiff requests that the case
be assigned to small claims court but it does not fit within the judge’s
general order of assignment.)
4.

C.

Return of summons.
1.

2.
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A plaintiff who brings an action to recover possession of personal
property is also entitled to pursue the ancillary remedy of claim and
delivery before the clerk. No other ancillary remedies (e.g.,
attachment) are allowed. [G.S. § 7A-231] (Claim and delivery is
rarely used in small claims courts because the small claims trial is
usually held before the claim and delivery hearing is scheduled.)
When a summons is returned by the sheriff, indicating that the
sheriff has not been able to locate the defendant, the plaintiff may
ask for issuance of an alias and pluries summons to keep the case
active.
a)

A copy of the complaint must be served along with the alias
and pluries summons.

b)

If no alias and pluries summons is issued within 90 days
after the issuance of the previous summons, the case is
discontinued. No order of the magistrate is needed to
discontinue the case. It is done automatically in VCAP.

c)

An alias and pluries summons can be issued after 90 days
upon request of the plaintiff. The only consequence is that
the action is deemed to have commenced as of the date the
alias and pluries summons is issued rather than when the
original summons was issued. (Small claims actions
commence upon the issuance of a summons rather than filing
of the complaint. [G.S. § 7A-213])

d)

Instead of an alias and pluries summons, the clerk can use an
endorsement on the original summons, which has the
identical effect as an alias and pluries summons. However,
the use of endorsement is rare.

If the summons indicates service was made, the clerk sends a notice
of assignment to the plaintiff indicating the time and place of trial.
[G.S. § 7A-213]
a)

The form is NOTICE OF ASSIGNMENT/SERVICE (AOCCVM-300).

b)

The form includes a block for notifying the plaintiff when
the summons and complaint are not served, but the statute
requires written notice of the assignment only when the
summons is served.

c)

In practice, most clerks do not send the notice of assignment
after service; rather they give notice to the plaintiff at the
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time of the filing of the complaint of the date, time, and
location of the trial.
D.

Answer and counterclaim.
1.

2.

Answer.
a)

Defendant may, but need not, file a written answer. In small
claims cases, everything the plaintiff states in the complaint
is deemed denied by the defendant so there is no default
judgment.

b)

An answer may be filed any time before the time set for trial.
[G.S. § 7A-218]

c)

If the defendant files a written answer in a summary
ejectment action stating that plaintiff does not have title to
land, the clerk places the case on the district court civil issue
docket and withdraws assignment from small claims court.
[G.S. § 7A-223]
(1)

In practice, the magistrate must notify the clerk
when an answer denies title and at that point the
clerk withdraws the case from the magistrate and
puts it on the civil issue docket.

(2)

The clerk must give notice of withdrawal from small
claims court to the plaintiff by any reasonable means
and if the magistrate has already been given the case,
give notice of withdrawal to the magistrate.

Counterclaim.
a)

Defendant may file counterclaim if the counterclaim does
not exceed $5,000.

b)

A counterclaim must be in writing; usually it is filed as part
of an answer.

c)

If the counterclaim exceeds $5,000, the clerk should accept it
for filing. The magistrate will not consider a counterclaim
for more than $5,000 in the small claims case. However, a
defendant can reduce the amount of the counterclaim to
$5,000 if the defendant wishes to have it heard with the
claim.

d)

Filing a counterclaim for over $5,000 does not result in the
claim as well as the counterclaim being transferred to district
court. Rather, the claim is heard in small claims court; the
counterclaim is ignored by the magistrate but may be
asserted if the defendant appeals the magistrate’s judgment
on the claim to district court or may be filed as a separate
district or superior court suit. [G.S. § 7A-219]
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E.

III.

3.

Defendant may also file a crossclaim or third party claim but this
rarely occurs. If a cross claim is filed the amount in controversy of
the cross claim or third party claim cannot exceed $5,000.

4.

No pleadings other than a complaint or answer may be filed in a
small claims case. In other words, if a defendant files a counterclaim,
the plaintiff may not file a reply to the counterclaim. Everything the
counterclaim alleges is deemed denied.

Motion for change of venue or to object to jurisdiction over the person.
1.

The defendant may file a motion for change of venue or object to the
jurisdiction of the court over his person before filing an answer or in
the answer.

2.

Since the answer must be filed before the time for trial, so must the
motion.

3.

The motion is heard by the chief district judge or a district judge
designated by order or rule of the chief district court judge.

4.

Assignment to the magistrate is suspended until the matter is
determined by the district court judge. The clerk must give notice to
the magistrate of the suspension by any convenient means.

5.

If the district court rules that venue is improper, the action is
transferred to district court of the new venue for trial. [G.S. § 7A221]

6.

If the judge denies the motion, the clerk sets a trial date for the case
to be heard before the magistrate and notifies the plaintiff and
defendant of the trial date.

After Case Is Heard Before Magistrate
A.

Judgment.
1.

Judgment docketed in same manner as a judgment from district or
superior court. [G.S. § 7A-224; G.S. § 1-233]

2.

The magistrate may announce judgment at trial or may reserve
entering judgment for up to 10 days.

3.

If the magistrate both announces and signs judgment in open court
(which will be indicated on the judgment), no notice of the judgment
need be given to any party. A defendant who was not present at trial
is not entitled to have a copy of the judgment mailed to him or her if
the magistrate announced and signed it in open court.

4.

If magistrate does not both announce and sign the judgment in open
court, the magistrate must serve copies of the judgment on all parties
by a method authorized under Rule 5 of the Rules of Civil Procedure.
a)

42.8

Usually, the magistrate will mail the judgment by first-class
mail. The judgment has space for the magistrate to certify if
served on the parties by mailing.
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b)

5.

B.

Mailing can be done by the magistrate’s placing a copy of
the judgment in separate envelopes addressed to each party
and then giving the envelope to the clerk for postage and
mailing. [See State v. Belton, 169 N.C.App. 350, 610 S.E.2d
283 (2005).]

In some cases, the judgment may vary from the complaint. It is not
necessarily incorrect for a magistrate to give more money than
requested in judgment or even in some cases to give a different
remedy than requested in the complaint. The judgment is valid unless
a party appeals and the judge renders a judgment or until the
magistrate’s judgment is set aside.

Appeal.
1.

2.

Within 10 days after the judgment is entered by a magistrate, an
aggrieved party may appeal the magistrate’s decision.
a)

Appeal is for a trial de novo before the district court.

b)

Party has a right to a jury trial, but trial is before judge
unless one of the parties requests jury trial.

How does party appeal?
a)

3.

“Aggrieved” party may appeal by:
(1)

Giving notice to the magistrate in open court when
judgment is announced. The magistrate must note
the party giving notice of appeal on the judgment.

(2)

Filing written notice with clerk within 10 days after
entry of judgment and then mailing copy of notice to
other parties. The form is NOTICE OF APPEAL TO
DISTRICT COURT (AOC-CVM-303).

b)

Appeal is perfected when one of two methods above is
completed. The clerk should note appeal on judgment
docket.

c)

A question that is not specifically answered by any case is
whether an appeal by one of multiple defendants is an appeal
of all of the defendants or merely the particular person
appealing. However, cases discussing the meaning of “de
novo” seem to indicate that the appeal is an appeal of all
defendants. “De novo” means fresh or anew; for a second
time; a trial as if no action whatever had been instituted in
the court below. [In re Hayes, 261 N.C. 616, 622, 135 S.E.2d
645, 649 (1964).] “A court empowered to hear a case de
novo is vested with full power to determine the issues and
rights of all parties involved, and to try the case as if the suit
had been filed originally in that court.” [Caswell County v.
Hanks, 120 N.C.App. 489, 462 S.E.2d 841 (1995).]

How long does person have to appeal?
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a)

It is not the clerk’s responsibility to determine if a notice of
appeal is timely filed.

b)

If the magistrate announces and signs the judgment in open
court at the conclusion of the trial, the aggrieved party has
10 days from the date the judgment is entered to appeal.

c)

42.10

(1)

Under Rule 58 of the Rules of Civil Procedure,
judgment is entered when it is signed and filed with
the clerk.

(2)

In counting, the day that the judgment is filed is not
counted; the next day is day one; if day ten is a
holiday on which the courthouse is closed or a
weekend, the parties have until close of business the
next working day to file their appeal. [G.S. § 1A-1,
Rule 6]

(3)

If the magistrate announces and signs the judgment
in open court at the end of the trial, copies of the
judgment need not be given to the parties even if a
party was not present at the trial.

(4)

The magistrate’s judgment will indicate that he or
she announced and signed the judgment in open
court.

If the magistrate does not announce and sign the judgment in
open court, the time for filing the appeal becomes more
complicated.
(1)

If the magistrate mails a copy of the judgment to all
parties within 3 days after entering the judgment, the
parties have 13 days after the judgment is entered to
appeal. [G.S. § 1A-1, Rule 58] (Usually, the
magistrate will certify on the judgment that he or she
has mailed copies to the parties so the clerk can tell
from the judgment that the provision has been
complied with.)

(2)

However, if the magistrate does not announce and
sign the judgment in open court at the conclusion of
trial and does not mail copies to parties within 3
days of entry of judgment, the time for appeal is
tolled (stopped) for the duration of any period of
noncompliance, but the time period cannot be tolled
for longer than 90 days from the date the judgment is
entered.
(a)

This means the time for appeal is tolled until
13 days after copies of the judgment are
mailed or 90 days, whichever is shorter.

(b)

Therefore, the time for appeal could be
extended as long as 90 days after the
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judgment is entered in a case where the
judgment was not signed and announced in
open court and the magistrate never mailed
copies to the parties.
d)

Example 1. Case is heard on June 15; judgment is not
announced and signed in open court; judgment is filed with
clerk on June 18; magistrate mails copies to the parties on
July 15. Parties have through July 28 (13 days after
judgment mailed) to appeal.
Example 2. Case is heard on June 15; judgment is not
announced and signed in open court; judgment filed with
clerk on June 18; magistrate never mails copies of the
judgment to parties. Parties have through September 16 to
file their appeal (90 days after judgment entered).
Example 3. Case is heard on June 15; judgment is
announced and signed in open court; judgment is filed with
clerk on June 18. Parties have through June 28 (10 days after
judgment entered) to file appeal.

4.

Paying appeal costs.
a)

Appealing party has 20 days from date of entry of judgment
to pay the costs of appeal.
(1)

5.

Costs of appeal are the full costs of filing a district
court action set out in G.S. § 7A- 305(b).

b)

If appealing party pays the appeal costs within 20 days, the
clerk should set the case up as district court case, creating a
file and putting the case on civil issue docket. When the civil
district file number is entered in VCAP, a cross reference
between the small claims and district court file numbers is
automatically created.

c)

If the case appealed is a summary ejectment case, either
party may demand that the case be tried at the first session
after the appeal is docketed. [G.S. § 42-34(a)]

d)

If appealing party does not pay costs of court to appeal
within 20 days after entry of judgment, the case is
automatically dismissed. [G.S. § 7A-228]
(1)

The clerk does not need to put case on calendar for
judge to dismiss. The appeal is dismissed by
operation of law.

(2)

The clerk notes the dismissal in VCAP by treating it
as if it were a failure to perfect.

(3)

If appellant tries to pay court costs after 20 days, the
appeal has already been dismissed.

Appeal by indigent. [G.S. § 7A-228(b1)]
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a)

Person who wishes to appeal as an indigent must file an
affidavit to appeal within 10 days after entry of judgment.

b)

Affidavit must indicate that the person is unable by reason of
poverty to pay the costs of appeal. The form is PETITION
TO SUE/APPEAL/FILE MOTIONS AS AN INDIGENT
(AOC-G-106).

c)

No witnesses need prove that the person has a meritorious
cause of action or defense.

d)

When indigence presumed. The clerk must authorize a
person to appeal as an indigent if the appellant receives
electronic food and nutrition benefits (food stamps), receives
Work First Family Assistance, receives SSI, is represented
by legal services or is represented by private counsel
working under auspices of legal services. [G.S. § 1-110]

e)

42.12

(1)

The clerk may not ask the appellant to list assets and
liabilities.

(2)

Authorization to appeal as an indigent is automatic
in these instances.

When indigence must be proved. If a person who files an
affidavit to appeal as an indigent does not meet one of the
special criteria set out above, the clerk, judge or magistrate
may authorize the person to appeal to district court as an
indigent. In these instances, the clerk must decide on a caseby-case basis whether the individual qualifies as an indigent.
(1)

Although the statute authorizes a district court judge
or magistrate as well as the clerk to determine
whether to allow appeal as an indigent, in practice
the clerk makes this decision.

(2)

Must make decision within 20 days after entry of
judgment.

(3)

In determining whether the appellant is an indigent,
all relevant circumstances must be considered. Must
look at assets and income versus expenses. It is not
required that litigant deprive himself of the daily
necessities of life or become absolutely destitute to
qualify to appear as an indigent. [Atlantic Insur. &
Realty, Co. v. Davidson, 320 N.C. 159, 357 S.E.2d
668 (1987).]

(4)

The clerk may require an appellant to give
information about assets, income and debts and
expenses to be able to determine if he or she is
indigent. Some clerks ask the appellant to complete
AFFIDAVIT OF INDIGENCY (AOC-CR-226).
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f)

C.

The district court judge may dismiss the appeal and require
the person filing the appeal to pay court costs if allegations
contained in the affidavit are determined to be untrue or if
the court is satisfied that the action is frivolous or malicious.
If the appeal is dismissed, the court shall affirm the
magistrate’s judgment.

Stay of execution bond.
1.

2.

Distinguishing the stay of execution bond from the court costs.
a)

“Court costs” are the costs assessed by the court to have the
case heard in district court. G.S. § 7A-305(b) specifies that
the court costs for appeal from a magistrate to district court
is the General Court of Justice and facilities fee applicable in
district court. Any appealing party must pay the court costs.

b)

A “bond to stay execution” is a bond that an appealing
defendant must post to stop the enforcement of the judgment
while the case is on appeal to the district court. In many
types of lawsuits, merely filing an appeal is not sufficient to
stop enforcement of the judgment. The defendant is required
to post a bond to protect the plaintiff from loss if the plaintiff
wins the case on appeal. G.S. § 7A-227 requires a defendant
who appeals a judgment for recovery of specific personal
property or for summary ejectment to post a bond in order
to stay enforcement of the judgment while the case is on
appeal to district court.

c)

If the defendant fails to post a bond, the plaintiff may have
the defendant removed from the premises or may recover the
specific personal property awarded in the judgment.
However, if the defendant has paid the court costs, the case
will be heard in district court even though the defendant no
longer has possession of the premises or the personal
property.

Who has to post bond?
a)

Judgment to recover money is automatically stayed without
defendant having to post bond. [G.S. § 7A-227]

b)

Judgment to recover specific personal property is stayed
only upon sureties’ signing a bond to the effect that “if
judgment be rendered against appellant the sureties will pay
amount thereof with costs.” The form is BOND TO STAY
EXECUTION ON APPEAL OF JUDGMENT TO
RECOVER POSSESSION OF PERSONAL PROPERTY
(AOC-CVM-906M). [G.S. § 7A-227]
(1)

Bond is only necessary if defendant is appealing and
wishes to keep the property while the case is on
appeal.
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c)

3.

4.

(1)

Bond is necessary only if appealing party is tenant
who wants to remain on premises while the case is
on appeal.

(2)

If defendant files appeal, pays cost of appeal, but
does not stay execution, a writ of possession may be
issued to remove the defendant from the premises,
but the appeal must still be scheduled and heard
before a district court judge.

How long does appellant have to post bond to stay execution?
a)

G.S. § 7A-228 specifies that a party has 20 days to pay
“court costs,” while G.S. § 1A-1, Rule 62 grants an
automatic stay of execution for only 10 days.

b)

If appellant fails to post bond by the end of the 10th day, the
automatic stay is over and the clerk may issue a writ of
possession upon request of the plaintiff. But what if
appellant posts bond on the eleventh day before the plaintiff
requests issuance of the execution? Defendant is entitled to
put up the bond at any time after judgment, but before the
plaintiff has asked to have a writ of possession issued. So if
the defendant comes in on the eleventh day and signs the
bond before plaintiff asks to have the writ issued, the clerk
should take the bond and stay execution of the judgment.

c)

Essentially, posting a stay of execution bond as opposed to
issuing the writ of possession becomes a race to the
courthouse after the automatic 10-day stay of execution
expires. The first to the courthouse wins.

Requirements for bond to stay execution of a summary ejectment
judgment.
a)
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Judgment for landlord to recover possession in summary
ejectment case is stayed only upon defendant’s executing a
bond. The form is BOND TO STAY EXECUTION ON
APPEAL OF SUMMARY EJECTMENT JUDGMENT
(AOC-CVM-304). [G.S. § 7A-227; G.S. § 42-34]

There are three requirements to stay execution of a summary
ejectment judgment.
(1)

The defendant must promise to pay future rent into
clerk’s office;

(2)

The defendant must pay in cash the amount of
undisputed rent in arrears; and

(3)

The defendant must pay in cash the amount of rent
due between the date the judgment was rendered by
the magistrate and the next date rent is due.
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b)

First requirement—rent as it becomes due. The defendant
must sign a bond that he or she will pay into the clerk’s
office the amount of the contract rent as it becomes due.
(1)

The defendant must sign this bond even if authorized
to appeal as an indigent.

(2)

Generally, the contract rent is the amount set by the
magistrate in the judgment or if back rent was not
awarded in the judgment, the clerk must determine
the amount of rent that the parties had contracted to
pay.

(3)

(a)

The clerk can request that the magistrate
always indicate the contract rate of rent on
the judgment even if not awarding a money
judgment so that it will be available for
setting the bond or the clerk can determine
the contract rate of rent from the undisputed
amount of rent in arrears as found by the
magistrate.

(b)

If the rate is not on the judgment, the clerk
can look to see if landlord asked for back
rent in the complaint or can ask the tenant
what rate was. (If the tenant gives the clerk
an incorrect amount, the landlord can seek a
hearing to modify the bond.)

How does clerk determine the contract rate in a case
where the defendant is paying part of the rent and
public assistance is paying a portion of the rent?
(a)

Tenant’s bond is to continue to pay his or
her share of the rent when due. [G.S. § 4234(b)] The public assistance portion will
continue to be paid directly to the landlord
by the government.

(b)

If the governmental entity stops paying its
portion of the rent to the landlord and the
tenant becomes liable for the full amount of
rent, the landlord can move for modification
of the bond as specified in (4) below.

(c)

If the tenant pays no rent and the
government pays all of the rent, there is
some question about whether the tenant even
needs to sign a bond. The safer practice is
for the clerk to have the tenant sign a bond
with a current obligation of $0 because there
must be a written bond on which to base the
entering of an order staying execution. Also
having a written bond will allow the
landlord to seek a hearing to modify the
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order if the tenant becomes responsible for
paying the rent while the appeal is pending.
(4)

A party who disputes the amount of the rent required
by the bond or the date the rent is due may move for
modification of the bond. Upon motion, a clerk or
district court judge may hold a hearing to determine
what modifications to the bond, if any, are
appropriate. A modification hearing usually is held
before the clerk.

(5)

Sometimes the next time for payment of the rent
falls between the date when the judgment is entered
and the date when the defendant must post the bond
to stay execution. In that case, when the defendant
signs the bond, the defendant should also have to
post the rent for the first rental payment due after the
judgment was entered.
Example. The magistrate’s judgment is entered on
July 24 and the next rental payment of $300 is due
August 1. The magistrate’s judgment is
automatically stayed through August 3. Assume the
tenant comes to the clerk to sign the bond on August
3. At that time, not only should the tenant sign the
bond to pay future rent to the clerk, but also should
be required to pay $300 to the clerk for August rent.
If the $300 is not paid within 5 days after the first of
August, the landlord should be able to request the
issuance of a writ of possession.

c)

Requirement two—undisputed rent in arrears. The
defendant must pay to the clerk, in cash, the amount of
undisputed rent in arrears at the time of the small claims
judgment as determined by the magistrate.
(1)

A defendant who is authorized to appeal as an
indigent does not have to pay this cash bond to stay
execution.

(2)

The clerk looks to the magistrate’s finding in the
judgment regarding rent in arrears to determine how
much the defendant must post.
(a)

(3)
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The finding regarding undisputed amount
of rent is Block #3 in the findings portion of
the form JUDGMENT IN ACTION FOR
SUMMARY EJECTMENT (AOC-CVM401).

The statute requires the magistrate to make a finding
of the amount in arrears whether or not a judgment
for back rent will be entered against the defendant.
In other words, the magistrate must make the finding
even when the lawsuit seeks possession only or
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when no money judgment may be entered because
the defendant was served by posting and was not
present at trial.
(4)

(5)

d)

The magistrate must make a finding on the judgment
either that there was no dispute as to the amount of
rent in arrears and state the amount of rent in arrears
or a finding that there was an actual dispute as to the
amount of rent in arrears and state the undisputed
amount of rent in arrears.
(a)

The defendant can dispute the amount of
rent in arrears only by presenting evidence
at the trial. If the amount is in dispute, the
defendant must pay only the amount not
in dispute to stay execution.

(b)

In some instances, the amount of undisputed
rent in arrears set out in the findings might
be different from the amount of rent in
arrears awarded in the judgment. In that
case, the defendant must pay the amount of
undisputed rent set out in the findings, not
the amount granted in the order portion of
the judgment.

If the defendant did not appear at the small claims
trial, but an attorney representing the defendant files
a pleading (answer) with the district court in the case
on appeal and alleges in the pleading that there is
evidence of an actual dispute as to the amount of
rent in arrears, the defendant must pay only the
undisputed amount as set out in the pleading to stay
execution. However, the likelihood that a
defendant’s attorney will file an answer in the
district court before the time to file the stay of
execution bond has expired is slim. Therefore, it is
unlikely that this provision will be used.

Requirement three—pro-rated rent. If the ejectment action
was based on nonpayment of rent and the judgment was
entered more than 5 working days before the next rent is
due, the tenant also must comply with the “pro rata bond,”
which is the amount of rent due from the day after the
judgment was entered until the next day rent is regularly due.
(1)

The clerk must prorate the daily rate of rent from the
day the judgment was rendered until the next day the
rent is due, and the defendant must pay that amount
of money to the clerk in cash when signing the bond
to pay future rent to the clerk.

(2)

In order to prorate the rent, the clerk must first
determine the daily rate of rent by dividing the
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periodic rate of rent by the number of days in the
period (for example, monthly rate by the number of
days in the partial month or by using the accounting
method of 30 days no matter how many actual days
in the month; weekly rate by 7). Second, the clerk
must determine the number of days from the date the
judgment was rendered until the next rent is due.
Third, the clerk must multiply the number of days
until the next rent is due by the daily rate of rent.
Example 1. Rent is $300 per month, due the first
day of the month; the magistrate’s judgment was
entered on June 10. The daily rate of rent is $10
($300 ÷30 = $10). The number of days for which the
defendant owes the prorated rent is 20 (from June 11
through 30). The defendant would be required to pay
$200 in cash for the pro rata part of the bond.
Example 2. Rent is $300 per month, due the first
day of the month. The magistrate’s judgment is
entered on Thursday, July 25. Five working days
from July 25 would be Thursday, August 1. Because
the next rent is due within 5 working days of the
magistrate’s judgment, the defendant need not post,
in cash, the rent due between July 25 and July 31.
However, the defendant will have to sign a bond to
pay August rent and each month’s rent thereafter.
(3)

A defendant authorized to appeal as an indigent must
pay this pro rata bond.

(4)

Plaintiff need not have sued for monetary damages
for back rent for additional bond to be due. If failure
to pay rent was the underlying basis for a suit
seeking possession only, the pro rata bond is
required.

(5)

The additional bond does not apply if the eviction is
for some other purpose, such as conducting unlawful
activities on premises, keeping a pet, etc.

e)

If the defendant posts the required bond, the clerk must issue
an order staying the execution until the matter is heard in
district court.

f)

Landlord’s rights after stay of execution granted.
(1)

Any time after a payment is made to the clerk, the
plaintiff may apply to have the money paid to him or
her except as to any amount which is claimed by the
defendant in pleadings (in other words, in a written
answer filed by the defendant).
Example. If plaintiff’s complaint had stated that the
monthly rental was $300, but defendant had filed a
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written answer saying rent was only $200, clerk
would only pay to landlord $200 of the $300
deposited each month.
(2)

5.

If defendant fails to make payment within 5 days of
due date, the clerk, upon application from plaintiff,
must issue writ of possession.
(a)

Although the statute does not specify
working days, G.S. § 1A-1, Rule 6 may
apply to make the 5 days working days. (An
argument that Rule 6 does not apply may be
made because this subsection of G.S. § 4234 states that stay may be lifted if payment
is not made within “five days” of date due
while subsection (c) of the same statute
provides that the prorated amount of rent
from judgment to next payment date is due
if the judgment is entered more than “five
working days” before the next rent is due.)

(b)

The statute is ambiguous about the situation
where the defendant pays the rent into the
clerk’s office after 5 days but before the
landlord requests that a writ be issued, but
the best practice is to accept the rent and
allow the stay to remain in effect, in other
words, to treat this issue as a race to the
courthouse also. After the five-day period to
pay rent has expired, if the plaintiff gets to
the courthouse and asks for issuance of a
writ first, the plaintiff wins and likewise the
defendant wins if he pays the rent before the
creditor asks to have the writ issued.

(c)

The issuance of a writ and removal of the
defendant from the premises does not affect
the defendant’s right to appeal. The appeal is
still perfected, and the case must be heard in
district court.

Requirements for bond to stay execution of judgment for possession
of personal property.
a)

The stay of execution bond is a written bond signed by the
defendant and one or more sureties approved by the clerk.

b)

The condition of the bond is that if judgment is rendered
against the appellant, the sureties will pay an amount
equivalent to the fair market value of the property ordered to
be turned over plus costs. The clerk sets the amount of the
bond based on the value alleged by the plaintiff in the
complaint.
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c)

D.

Motion to set aside magistrate’s judgment or order of dismissal.
1.

2.
IV.

If authorized by the chief district judge, a magistrate may hear a
motion to set aside a dismissal or a judgment of a magistrate under
Rule 60(b)(1) of the Rules of Civil Procedure for mistake, excusable
neglect, or surprise. In all other cases a Rule 60(b) motion must be
heard by a district court judge. [G.S. § 7A-228]
a)

If the magistrate is authorized to set aside judgment, the
magistrate must set a hearing on the motion, giving notice to
all parties.

b)

The magistrate may retry the case if the motion to set aside
the judgment or dismissal is granted.

After final disposition before the magistrate, the sole remedy is
appeal for trial de novo before a district court judge.

After District Court Enters Judgment
A.

B.

When trial is held in district court and plaintiff wins.
1.

If plaintiff also won in small claims court, the clerk dockets the
district court judgment as a new district court judgment. The clerk
should enter a memo on the small claims case in the abstract memo
“see xx CVD xxx for judgment.” Any judgment lien relates back to
the date the small claims judgment was docketed. [G.S. § 7A-226]

2.

If plaintiff has not won in small claims court, docket judgment as a
district court judgment.

When trial is held in district court and defendant wins.
1.
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Form is BOND TO STAY EXECUTION ON APPEAL OF
JUDGMENT TO RECOVER POSSESSION OF
PERSONAL PROPERTY (AOC-CVM-906M).

If the plaintiff won in small claims court, note the district court
outcome on the judgment docket and enter a memo on the small
claims case in the abstract memo “see xx CVD xxx for disposition.”

C.

If appellant fails to appear and prosecute appeal, the presiding judge may
dismiss the appeal; and in such cases the judgment of the magistrate “shall be
affirmed.” [G.S. § 7A-228(c)] Although the wording of the statute is unclear,
essentially this is a dismissal of the appeal and activation of the magistrate’s
judgment as opposed to a new decision by the district court judge. Therefore,
if the appellant was the defendant, the plaintiff may seek to have a writ of
execution issued immediately, and the clerk may issue it since there is no
judgment in district court and therefore no appeal to the court of appeals
from the district court judgment.

D.

If appellant withdraws the appeal, the magistrate’s judgment is affirmed and
an execution to enforce the judgment may be issued immediately. Enter a
memo on the small claims case in the abstract memo “see xx CVD xxx for
withdrawal of appeal.”
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E.

V.

See the following chapters for other issues that arise after final judgment:
Setting Aside Exemptions, Civil Procedures, Chapter 37; Writs of Execution,
Civil Procedures, Chapter 38; Writs of Possession for Real Property, Civil
Procedures, Chapter 39; Writs of Possession for Personal Property, Civil
Procedures, Chapter 40; Docketing, Crediting and Canceling Judgments,
Civil Procedures, Chapter 32.

Types of Actions Brought in Small Claims Court
A.

Action for Money Owed. Use COMPLAINT FOR MONEY OWED
(AOC-CVM-200).
1.

2.

3.

B.

When used.
a)

When defendant purchases goods and services on an open
account.

b)

When defendant borrows money.

c)

When plaintiff performs work for defendant and defendant
does not pay the plaintiff.

d)

When defendant breaches a contract or sells defective goods.

Remedy available.
a)

Money damages equal to amount due on account, loan, etc.

b)

Interest at contract rate or if no contract agreement, 8% per
year from date of breach.

c)

Attorney fees if breach is of a contract for borrowing money
or purchasing goods on credit when the contract specifically
provides for attorney fees. [G.S. § 6-21.2]

Examples.
a)

Defendant buys a coat at Sears for $75 and charges it on his
revolving charge account, which includes a provision for
interest at 1½% per month of the unpaid balance. Defendant
fails to pay. Sears brings an action on an account and is
entitled to a judgment for $75 plus interest of 1½ % per
month from the date payment was due until judgment.

b)

Plaintiff works as a housekeeper for defendant. At the end of
the week, defendant refuses to pay plaintiff. Plaintiff sues for
wages due.

4.

Judgment. JUDGMENT IN ACTION TO RECOVER MONEY OR
PERSONAL PROPERTY (AOC-CVM-400).

5.

Enforced by a writ of execution.

Action for Injury to Person or Property. Use COMPLAINT FOR MONEY
OWED (AOC-CVM-200).
1.

When used.
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C.

Any intentional tort resulting in injury to a person or damage
to property.

b)

Any negligent conduct resulting in injury to a person or
damage to property.

2.

Remedy. Monetary damages to make person whole with regard to
damage or injury.

3.

Examples.
a)

Plaintiff is driving down the street; defendant in his vehicle
runs a stop sign and hits plaintiff. Plaintiff suffers a broken
nose and his car is damaged in the amount of $400. Plaintiff
sues for negligence in running the stop sign. He is entitled to
$400 for damage to his car and any monetary damages he
incurred because of his broken nose, including hospital and
doctor’s bills, loss of income and pain and suffering.

b)

Plaintiff takes her size 14 sweater to the cleaners to be dry
cleaned. When she picks up the sweater it is a size 2. She
sues for negligent cleaning of the sweater and is entitled to
recover monetary damages for the fair market value of the
sweater when taken to the dry cleaners.

c)

Defendant gets mad at plaintiff and hits him in the face.
Plaintiff’s glasses are broken, and he has to have two stitches
in his cheek where he was cut. Plaintiff is entitled to sue for
the intentional tort of assault and to recover for replacing the
glasses, the doctor’s bill, and any pain and suffering.

4.

Judgment. JUDGMENT IN ACTION TO RECOVER MONEY OR
PERSONAL PROPERTY (AOC-CVM-400).

5.

Enforced by writ of execution.

Action for conversion. Use COMPLAINT FOR MONEY OWED
(AOC-CVM-200).
1.
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a)

When used.
a)

Action brought when plaintiff’s property is wrongfully
taken.

b)

Action also brought when plaintiff’s property is taken with
permission but is wrongfully retained, in other words, not
returned.

c)

This action is often referred to as a “forced sale” because
plaintiff is making defendant buy the property as of the time
it is wrongfully taken or retained.

d)

Plaintiff brings this action only if he does not want the
property returned. If plaintiff wants the property, plaintiff
should bring an action to recover possession discussed
below.
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e)
2.

3.

D.

Ancillary remedy of claim and delivery is not available in
this action.

Remedy.
a)

Money damages equal to fair market value of property at
time wrongfully taken or wrongfully retained; and

b)

Interest at the legal rate (G.S. § 24-1) from date of wrongful
taking or retention until judgment.

Examples.
a)

Defendant takes plaintiff’s lawnmower without plaintiff’s
permission, and plaintiff decides she wants money rather
than the lawnmower back. The lawnmower was worth $200
when taken. Plaintiff sues for conversion and is entitled to a
judgment for $200 plus 8% interest from the date the
lawnmower was taken.

b)

Defendant rents a chain saw for one week from A-1 Rentals
and does not return it when A-1 calls 5 days after it was due
to be returned. A-1 Rentals decides it wants money rather
than the chain saw. It is entitled to a judgment for a dollar
amount equal to the fair market value of the chain saw plus
8% per year interest from date the chain saw was wrongfully
retained until judgment.

4.

Judgment. JUDGMENT IN ACTION TO RECOVER MONEY OR
PERSONAL PROPERTY (AOC-CVM-400).

5.

Enforced by writ of execution.

Action to Recover Possession of Personal Property (When Plaintiff Is Not a
Secured Party). Use COMPLAINT TO RECOVER POSSESSION OF
PERSONAL PROPERTY (AOC-CVM-202).
1.

2.

3.

When used.
a)

In exactly the same situations as conversion discussed above.

b)

However, plaintiff who wants the property back instead of
money equal to the fair market value of the property uses
this action.

c)

Ancillary remedy of claim and delivery may be used.

Remedy.
a)

Return of property wrongfully taken or retained; and

b)

Money damages for any damage to the property; and

c)

Money damages for loss of use of property while wrongfully
taken or retained.

Example. Defendant takes plaintiff’s lawnmower without
permission. While mowing the lawn, defendant runs over a bone and
damages the mower. It will cost $50 to repair the mower. Plaintiff
42.23

HANDLING SMALL CLAIMS
had to rent a lawnmower in order to mow his grass while defendant
wrongfully held his lawnmower. The rental cost was $25. Plaintiff is
entitled to recover the lawnmower and $75 monetary damages.

E.

4.

Judgment. JUDGMENT IN ACTION TO RECOVER MONEY OR
PERSONAL PROPERTY (AOC-CVM-400).

5.

Enforcement of order to recover property by writ of possession for
personal property; and if money damages are awarded enforcement
of that portion of the judgment is by writ of execution.

Action to Recover Possession of Personal Property (When Plaintiff Is
Secured Party). Use COMPLAINT TO RECOVER POSSESSION OF
PERSONAL PROPERTY (AOC-CVM-202).
1.
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When used.
a)

Action brought when the defendant has signed a security
agreement and the defendant defaults on the debt.

b)

Security agreement is an agreement entered into between a
seller of goods on credit and a buyer or between a lender of
money and a borrower under which the seller or lender
reserves a security interest entitling the seller or lender to
take possession of the goods listed in the agreement if the
buyer or borrower defaults on the payments for the
underlying debt.

c)

Security agreement must be in writing, must contain a
description of the collateral, and must be signed by the
debtor.

d)

Plaintiff should put as complete a description of the
collateral as is available on the complaint form. However,
serial number descriptions are not required.

e)

A person who sells goods on credit and who does not have a
written security agreement cannot bring this action. That
person must bring an action on an account for money owed,
discussed above.

f)

If plaintiff knows that someone other than the person who
signed the security agreement has possession of the
collateral, the plaintiff should make both the person who
signed the agreement and the person currently in possession
defendants.

g)

In most cases plaintiff is entitled to recover all the property
listed as security no matter what amount defendant still owes
on the debt. (The only time plaintiff may not be able to
recover all of the property listed as security is in a
seller/buyer situation where items were purchased under
security agreements at different times and the security
agreements were consolidated into one agreement when the
later items were purchased.)
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h)

F.

Ancillary remedy of claim and delivery may be used.

2.

Remedy. Possession of all the property in which the plaintiff has a
security interest.

3.

Example. Plaintiff Finance Co. lends defendant $600 and has
defendant sign a security agreement listing his automobile, second
television set, riding lawnmower, and hunting rifle as collateral for
the loan. Defendant pays $500 of the principal on the loan and then
defaults. Plaintiff Finance Co. is entitled to recover all of the items
listed as security.

4.

Judgment. JUDGMENT IN ACTION TO RECOVER MONEY OR
PERSONAL PROPERTY (AOC-CVM-400).

5.

Enforced by writ of possession for personal property

Action in Summary Ejectment. Use COMPLAINT IN SUMMARY
EJECTMENT (AOC-CVM-201).
1.

2.

When used.
a)

Action by which landlord evicts a tenant. May only be used
if plaintiff is landlord and defendant is plaintiff’s tenant.

b)

Landlord may remove tenant for:
(1)

Failure to pay rent; or

(2)

Holding over after the end of the lease period; or

(3)

Breaching a condition in the lease for which reentry
is specified; or

(4)

Unlawful criminal activity.

c)

If landlord has a written lease providing for reentry and
automatic forfeiture on nonpayment of rent and tenant fails
to pay rent, the action is brought on the ground of breach of
condition in lease.

d)

If action is brought for failure to pay rent and the lease
contains no automatic forfeiture provision, the landlord must
demand the rent and wait 10 days after demand before filing
the complaint.

e)

Plaintiff must be the owner of the property not the real estate
agent handling the property, but the real estate agent may
sign the complaint.

Remedy.
a)

Possession of premises. (Always the remedy in a summary
ejectment case that plaintiff wins; may also give remedies
listed below.)

b)

Any back rent owed.
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Money damages for occupancy after the lease period was
over.

d)

Money to repair physical damages to premises above
ordinary wear and tear.

3.

Example. Landlord rents house to defendant for $500 per month.
The lease is oral. Defendant fails to pay rent when due at the first of
the month of November. Landlord demands the rent, waits 10 days
and files complaint for failure to pay rent on November 15. Plaintiff
would be entitled to possession of the premises and rent due up until
date of judgment.

4.

Judgment. JUDGMENT IN ACTION FOR SUMMARY
EJECTMENT (AOC-CVM-401) or JUDGMENT IN ACTION FOR
SUMMARY EJECTMENT CRIMINAL ACTIVITY (AOC-CVM403).

5.

How enforced.

6.
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c)

a)

Order that plaintiff is entitled to possession enforced by writ
of possession for real property. Even if the tenant is being
evicted from a mobile home or mobile home space, the clerk
must issue a writ of possession for real property, not
personal property, because the action is to remove the tenant
from the premises, which is the land on which the mobile
home sits.

b)

Money damages portion enforced by writ of execution.

Criminal activity.
a)

The criminal activity statute provides for “immediate
eviction” but that term does not mean anything other than
regular eviction. The defendant has the right to appeal to
district court and there is an automatic stay for 10 days.

b)

Enforcement. There are three possible judgments when the
basis for eviction is criminal activity—eviction, partial
eviction, and conditional eviction. The form is JUDGMENT
IN ACTION FOR SUMMARY EJECTMENT CRIMINAL
ACTIVITY (AOC-CVM-403).

c)

If the magistrate issues a judgment for eviction, the clerk
issues a WRIT OF POSSESSION REAL PROPERTY
(AOC-CV-401).

d)

If the magistrate issues a partial eviction, the clerk issues
PARTIAL EVICTION ORDER TO REMOVE BARRED
PERSON FROM PREMISES (AOC-CVM-406).

e)

If the magistrate issues a conditional eviction, which
essentially is a promise by the tenant not to let the person
who engaged in the criminal activity come on the premises,
no writ issues. However, if the tenant violates the conditional
eviction order, the magistrate, after a hearing, will enter
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ORDER FOR EVICTION AFTER VIOLATION OF
CONDITIONAL ORDER OF EVICTION (AOC-CVM405). The tenant has a right to appeal from that order, but if
no appeal is filed, the clerk issues WRIT OF POSSESSION
REAL PROPERTY (AOC-CV-401).
G.

Action in Summary Ejectment from Vacation Rental Property. The form is
COMPLAINT IN EXPEDITED SUMMARY EJECTMENT VACATION
RENTAL AGREEMENT (AOC-CVM-204).
1.

H.

When used. Action by which landlord evicts a tenant under a
vacation rental lease. Statute has very expedited eviction procedure
and authorizes filing of complaint with a magistrate. If the clerk’s
office is not open, a magistrate must issue the summons. See
MAGISTRATE SUMMONS COMPLAINT IN SUMMARY
EJECTMENT VACATION RENTAL AGREE-MENT (AOC-CVM205). Trial must be held within 12 to 48 hours after complaint and
summons are served.
a)

Vacation rental agreement must be in writing.

b)

Agreement must indicate that it is a vacation rental
agreement in clear and conspicuous provision.

2.

Remedy. Possession of the premises.

3.

Judgment. JUDGMENT IN ACTION FOR EXPEDITED
SUMMARY EJECTMENT FOR VACATION RENTAL
AGREEMENT (AOC-CVM-206).

Action on Check. The form is COMPLAINT FOR MONEY OWED
(AOC-CVM-200).
1.

2.

When used.
a)

When check returned unpaid for any reason.

b)

Action brought against maker of check. If check has been
endorsed, both maker and endorser can be made defendants.

Remedy. [G.S. § 6-21.3]
a)

Money equal to amount due on check; and

b)

If check returned because of insufficient funds or no account,
up to $25 to defray costs of processing the check and the
bank fee charged the plaintiff by the plaintiff’s bank.

c)

If payment refused because of insufficient funds or no
account and defendant is drawer of check, plaintiff may
recover additional damages of three times the amount of the
check (with a minimum $100 and a maximum of $500) if
plaintiff complies with requirements regarding sending
demand letter to the defendant as provided in G.S. § 6-21.3.
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d)

If check returned because of insufficient funds or no account,
reasonable attorney fees if the plaintiff complies with the
provisions of G.S. § 6-21.3.

e)

Example 1. John Jones writes a check for $80 to Food Lion.
The check is returned for insufficient funds. Food Lion sends
a certified letter to Mr. Jones demanding payment that
complies with G.S. § 6-21.3 and then sues Mr. Jones. Food
Lion seeks a judgment for $350, $80 for the check, $25 for
processing the worthless check, $5 for the bank fee charged
Food Lion by its bank, and $240 (3 x $80) additional
damages. Food Lion is represented by an attorney, who
indicates that she has spent 2 hours preparing the case and
appearing at trial. Her normal fee is $150 per hour and the
magistrate finds that to be reasonable. The magistrate should
award $350, plus an attorney fee of $300.
Example 2. Plaintiff receives a check for $100 made out to
Sam Smith and signed by John Jones. Sam Smith has
endorsed the check to the plaintiff. The check is returned
because John Jones stopped payment on it. Plaintiff can
bring an action to recover on the check against both John
Jones and Sam Smith. He is entitled to a judgment for $100.
In this example plaintiff cannot collect $25 for defraying
cost of processing the check or the bank fee, nor treble
damages or attorney fees because the check was not returned
for insufficient funds or no account.

I.

3.

Judgment. JUDGMENT IN ACTION TO RECOVER MONEY OR
PERSONAL PROPERTY (AOC-CVM-400).

4.

Enforced by a writ of execution.

Action to Recover Deficiency Indebtedness Under Uniform Commercial
Code (“UCC”). Use COMPLAINT FOR MONEY OWED (AOC-CVM200).
1.
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When used.
a)

After plaintiff has brought and won an action to recover
secured property and repossessed the collateral (or
repossessed the property without court action), and has then
sold it at a sale, plaintiff may bring an action to recover any
deficiency on the debt still owing.

b)

To be entitled to a deficiency, plaintiff must comply with the
applicable provisions of the UCC regarding disposition of
the collateral. [G.S. § 25-9-601 to 25-9-619]

c)

In a consumer transaction, a plaintiff who keeps the
repossessed property rather than selling it may not bring an
action for deficiency. Plaintiff has kept the goods in full
satisfaction of the debt. [G.S. §§ 25-9-620(g) (no partial
satisfaction through acceptance of collateral); 25-9-622]
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J.

2.

Remedy: Money equal to amount of debt plus expenses of
repossessing and selling repossessed property minus amount
collected from sale. [See G.S. § 25-9-615(a), (d)]

3.

Example. Plaintiff repossesses a refrigerator, television set, washing
machine and dryer. Defendant owed $350 on the debt. Plaintiff holds
public sale and sells all the items for a total of $250. Plaintiff
incurred expenses of $30 in repossessing and selling the goods.
Plaintiff brings an action to recover deficiency indebtedness and is
entitled to recover $130.

4.

Judgment. JUDGMENT IN ACTION TO RECOVER MONEY OR
PERSONAL PROPERTY (AOC-CVM-400).

5.

Enforced by a writ of execution.

Action to Enforce a Motor Vehicle Lien. Use COMPLAINT TO ENFORCE
POSSESSORY LIEN ON MOTOR VEHICLE (AOC-CVM-203).
1.

When used.
a)

By a person who repairs, services, tows or stores a motor
vehicle in the ordinary course of his or her business when
owner of the car does not pay the reasonable fees for the
services; or

b)

By an operator or a place of business for garaging, repairing,
parking, or storing vehicles for the public when vehicle
remains unclaimed for at least 10 days; or

c)

By a landowner upon whose property motor vehicle has been
abandoned for more than 30 days.

d)

Can only be used when lienor has possession of the motor
vehicle. If the lienor has voluntarily given the vehicle back
to the owner, the only remedy is to bring an action for
money owed on an account for services rendered.

e)

Before bringing an action in small claims court, the lienor
must notify the Division of Motor Vehicles of intent to sell
the vehicle. Either DMV or the lienor must notify the owner
of the vehicle of the right to a judicial hearing; and if the
owner does not waive the right to a hearing, DMV will
require the lienor to bring a lawsuit to enforce the lien. The
owner of the car or the car itself is the defendant and must be
served.

f)

The usual case will be where the motor vehicle has been
abandoned and the owner of the car is unknown or DMV has
been unable to locate the owner for service. The owner can
be served by publication. G.S. § lA-1, Rule 4 requires the
lienor to publish a notice once a week for three weeks in a
local newspaper. If the owner is unknown, the defendant can
be the “Unknown owner of a 1975 Ford Mustang VIN
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563421005” or “A Blue 1975 Ford Mustang VIN
563421005.”

K.

42.30

2.

Alternative to small claims action. If the certified letter sent by DMV
to the owner of the motor vehicle is returned as undeliverable or if
the name of the owner cannot be determined and the value of the
motor vehicle is less than $800, the lienor may bring a special
proceeding before the clerk instead of a small claims action. See
Motor Vehicle Liens, Special Proceedings, Chapter 150.

3.

Remedy.
a)

Order authorizing lienor to sell the motor vehicle to enforce
the lien. The lienor then sends a copy of the judgment to the
Division of Motor Vehicles, and the DMV then authorizes
the lienor to sell the vehicle.

b)

Lienor must sell vehicle in accordance with provisions set
out in G.S. § 44A-4.

4.

Example. John Jones, a tow truck operator, tows an abandoned car
from the side of the highway at the request of Highway Patrolman
Smith. No one comes to claim the car, and after 10 days Jones
notifies the Division of Motor Vehicles. DMV notifies Jones that he
must bring a court action to enforce his lien. Jones files a small claim
action to enforce his lien. He proves that he towed the car at the
request of Patrolman Smith, that the towing charge was $75, the
storage cost at $2 per day is $40, and that these are reasonable fees.
Plaintiff is entitled to a judgment authorizing him to sell the car, keep
the proceeds to satisfy his $115 lien and turn the surplus over to the
vehicle owner, or if he cannot be found, the clerk. [G.S. § 44A-5]

5.

Judgment: JUDGMENT IN ACTION ON POSSESSORY LIEN ON
MOTOR VEHICLE (AOC-CVM-402).

6.

Enforced by sale by the lienor. (Lienor sends a certified copy of
judgment to DMV and DMV authorizes lienor to sell the motor
vehicle pursuant to G.S. § 44A-4.)

Action by owner of a motor vehicle to get possession from lienor holding it
for a lien. Use COMPLAINT TO RECOVER PERSONAL PROPERTY
HELD FOR A LIEN AND TO CONTEST THE AMOUNT OF MONEY
OWED (AOC-CVM-900M).
1.

When used. When the lienor is holding a motor vehicle for a lien and
the owner of the vehicle contests the amount of money the lienor
says is due.

2.

Remedy. Return of the motor vehicle upon payment of the amount of
lien magistrate determines.

3.

Vehicle owner can get car back immediately upon filing complaint if
owner places full amount alleged to be owed by lienor with the clerk.
If owner gives clerk amount owed, the clerk signs an order to lienor
to release the property. ORDER FOR RELEASE OF MOTOR
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VEHICLE HELD FOR LIEN (AOC-CVM-901M). Then at the trial
the magistrate will determine how much of the amount deposited
should be paid to the lienor and how much returned to the owner.

L.

4.

Example. Owner takes car to local repair shop to have brakes
repaired. The bill is $500, which owner believes is not reasonable.
However, owner wants to get the motor vehicle back without waiting
for repair shop to try to enforce lien. Owner brings action to recover
possession of the car and to determine amount owed. Owner can pay
$500 to the clerk and the clerk will order the repair shop to turn over
the vehicle immediately.

5.

Judgment. JUDGMENT TO RECOVER PERSONAL PROPERTY
HELD FOR LIEN AND TO AWARD AMOUNT OF MONEY
OWED (AOC-CVM-902M).

6.

If the magistrate’s judgment is that the owner owes no money, the
judgment is enforced by a writ of possession ordering the lienor to
turn the car over to the owner. If the magistrate’s judgment is that the
lienor has a lien for a stated amount of money and that amount has
not been posted with the clerk by the vehicle owner, the judgment is
enforced by an order authorizing the lienor to sell the motor vehicle.
If the magistrate’s judgment is that the lienor has a lien for a stated
amount of money and that amount has been posted with the clerk by
the vehicle owner, the judgment orders the clerk to disburse the
funds held.

Action by lienor to get possession from owner of motor vehicle. Use
COMPLAINT TO RECOVER MOTOR VEHICLE TO ENFORCE
POSSESSORY LIEN AND TO ESTABLISH AMOUNT OF LIEN (AOCCVM-903M).
1.

When used. When lienor had a valid possessory lien in a motor
vehicle and owner of the motor vehicle took car without lienor’s
permission.

2.

Remedy. Return of the motor vehicle and establishment of the
amount of the lien.

3.

Example. Owner takes car to local repair shop to have brakes
repaired. Bill is $500, which owner believes is not reasonable.
Owner comes into lot at night and takes the motor vehicle. Lienor
brings action to recover possession of the car and to determine
amount of the lien.

4.

The owner of the vehicle may post a cash bond with the clerk to keep
possession of the motor vehicle. BOND TO KEEP POSSESSION
OF MOTOR VEHICLE TAKEN FROM LIENOR (AOC-CVM904M).

5.

Judgment. JUDGMENT TO RECOVER POSSESSION OF MOTOR
VEHICLE TO ENFORCE POSSESSORY LIEN AND TO
ESTABLISH AMOUNT OF LIEN (AOC-CVM-905M).
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Enforced by writ of possession for personal property unless owner
has paid the amount of the claimed lien into the clerk’s office, in
which case the magistrate’s judgment will order the clerk to disburse
the funds held.
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JUDICIAL SALES
I.

In General
A.

Definition. A judicial sale is a sale of property made pursuant to an order of a
judge or clerk. [G.S. § 1-339.1]
1.

Includes a sale ordered in a judicial foreclosure. (NOTE: This type of
foreclosure is by civil action and is less common than foreclosure
under a power of sale.)

2.

It does not include a sale made pursuant to:
a)

A power of sale (most foreclosures) (see Foreclosure Under
Power of Sale, Special Proceedings, Chapter 130);

b)

An execution (see Writs of Execution, Civil Procedures,
Chapter 38);

c)

An order in a criminal action;

d)

A tax foreclosure;

e)

A sale of entireties property when one or both spouses are
incompetent;

f)

A guardian’s power to lease ward’s real estate for less than
three years or to sell personal property with an aggregate
value of not more than $5,000; or

g)

Any other sale the procedure for which is specifically
provided by any statute other than G.S. Ch. 1, Article 29A.

B.

Most judicial sales ordered by a clerk will flow from a special proceeding
heard by the clerk; for example, a partition proceeding in which the clerk
orders partition by sale or a special proceeding to sell land to create assets to
pay debts of a decedent.

C.

Public versus private sale. The clerk has discretion to determine whether a
sale of either real or personal property will be a public or private sale and
whether a public sale of timber will be by auction or sealed bid. [G.S. § 1339.3A]

April 2010

1.

The clerk should designate which type of sale is authorized in the
order of sale but may authorize the use of both methods. For
example, the clerk could authorize a private sale, but if the property
is not sold by private sale within 90 days, the property must be sold
by public sale.

2.

The statute does not specify the conditions under which a private sale
may be ordered, and it is therefore a discretionary matter for the
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clerk in a particular case. [Wadsworth v. Wadsworth, 260 N.C. 702,
133 S.E.2d 681 (1963).]
3.

The objective of the sale is to bring the highest price.

4.

Practice tips.
a)

D.

E.

43.2

Some factors to consider in deciding whether to order a public
or private sale are:
(1)

Whether historically in that county private sales
have resulted in higher prices.

(2)

Type of property.

(3)

Uniqueness of the property.

b)

Some clerks order private sales of real property in most cases
because they bring higher prices.

c)

Some clerks prefer to order public sales unless the person
holding the sale already has a purchaser who will pay a price
that can be shown to be close to fair market value and some
will require an appraisal that demonstrates that the price to be
paid is fair market value.

d)

Another possibility for the clerk is to authorize a private sale
through a real estate broker for a specified period of time, and
if no private sale is made in that time, to require a public sale.

Order may direct sale as a whole or in parts. [G.S. § 1-339.9]
1.

When the real property sold consists of separate lots or when
personal property consists of more than one article, the clerk may
specifically direct how it is to be sold: as a whole, in designated
parts, or offered for sale by each method (in whole or parts) and sold
by the one that produces the highest price.

2.

The clerk may authorize the real property to be subdivided before it
is sold if it may be advantageously subdivided for sale.

3.

When the order does not designate whether the property should be
sold in whole or in parts, the person authorized to conduct the sale
may determine which method he or she deems the most
advantageous method.

Sales of separate tracts in different counties. When an order directs the sale
of separate tracts in different counties, jurisdiction is in county where the
order of sale was issued and is pending. [G.S. § 1-339.8]
1.

Person holding sale must separately advertise, sell and make reports
of sale with respect to the property in each county.

2.

Clerk in county where order of sale was issued takes upset bids and
reports of sale are filed there.

3.

If real property is sold in a county other than the county where the
proceeding is pending, the person authorized to hold the sale must
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cause a certified copy of the confirmation to be recorded in the office
of the register of deeds in the county where the property is located.
F.

G.

H.

II.

This chapter sets out the procedure for:
1.

Public sales of real property in section IV at page 43.7.

2.

Private sales of real property in section V at page 43.20.

3.

Public sales of personal property in section VI at page 43.25.

4.

Private sales of personal property in section VII at page 43.30.

5.

Public sales of timber by sealed bid in section VIII at page 43.33.

Procedure applicable to judicial sales.
1.

Statutory procedure in Article 29A applies to all judicial sales
ordered by the clerk.

2.

The clerk has authority to fix procedural details when the statute fails
to make provisions. [G.S. § 1-339.3(c)]

Clerk has authority to compel the person holding a sale to file required
reports. The clerk can order a person to file a report or correct and refile an
incorrect report and may enforce the order by civil contempt. [G.S. § 1339.12]

Who Holds Sale
A.

B.

The clerk may appoint a commissioner in the order of sale to hold the sale or
in the following special proceedings may appoint the persons listed below to
conduct the sale rather than a commissioner. [G.S. § 1-339.4]
1.

Proceeding to sell decedent’s property: the administrator, executor or
collector of the estate.

2.

Proceeding to sell minor’s property: the guardian of minor’s estate.

3.

Proceeding to sell incompetent’s property: the guardian or trustee of
the incompetent’s estate, but not a guardian of the person.

4.

Proceeding to sell property of absent or missing person: the
administrator, collector, conservator or guardian of the estate.

5.

Proceeding to foreclose deed of trust by civil action: the trustee
named in the deed of trust or the successor trustee.

6.

Receivership proceeding: the receiver. (The judge will normally
order the judicial sale in this action.)

7.

Proceeding to sell trust property: the trustee.

Practice tips.
1.

Generally when the personal representative or guardian is seeking to
sell property, the clerk appoints that fiduciary to conduct the sale.
However, if there is a conflict between the fiduciary and heirs of
property, the clerk might consider appointing a third party as
commissioner to conduct the sale.
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D.

2.

Upon the request of the parties, it is proper for the clerk to appoint
the attorneys for the two opposing parties as co-commissioners to
sell the land. (Sometimes this request is made because it is the only
way for the attorneys to get paid.)

3.

Before appointing a family member to conduct a sale, the clerk
should make sure that the person is not interested in purchasing the
property.

Authority of commissioner. A commissioner appointed by the clerk to
conduct a judicial sale is empowered only to sell the land and distribute the
proceeds and has only such power as may be necessary to execute the decree
of the court.
1.

Upon appointment the commissioner ceases to be an attorney or
agent for either party and becomes in some sense an officer of the
court for the purposes of selling the property. [Peal v. Martin, 207
N.C. 106, 176 S.E. 282 (1934) (attorney of mortgagee who becomes
commissioner not in fiduciary capacity as attorney to mortgagee with
regard to selling property).]

2.

The commissioner is empowered to sell the land and distribute the
proceeds and has no authority and can exercise no powers except as
necessary to carry out order of the court. [Walton v. Cagle, 269 N.C.
177, 152 S.E.2d 312 (1967).]

3.

The commissioner is not under a duty to show the boundaries of, and
ingress and egress to, the land to be sold. [Walton v. Cagle]

4.

The commissioner may protect his or her right to commissions or
defend his or her account, but has no right to intermeddle in
questions affecting the rights of the parties or disposition of property
in the commissioner’s hands. [Becker County Sand & Gravel Co. v.
Taylor, 269 N.C. 617, 153 S.E. 19 (1967).]

Compensation of person holding sale. [G.S. § 1-339.11]
1.

2.

43.4

For specially appointed commissioners or for the trustee in a deed of
trust, the statute requires the clerk to fix a reasonable compensation
and order its payment out of the proceeds of sale.
a)

The amount of the fee is within the clerk’s discretion based
on reasonable value for services.

b)

Although the statute requires the clerk to set a fee, the clerk
can deny a fee if the commissioner is negligent in the
performance of duties. [Goodson v. Goodson, 145 N.C.App.
356, 551 S.E.2d 200 (2001) (commissioner held negligent for
not serving amended notice of private sale on parties).]

c)

A commissioner is entitled to a de novo review by a judge of
a fee set by the clerk. [G.S. § 1-408]

For other fiduciaries (e.g., guardian, trustee, personal representative),
the clerk has discretion whether to fix compensation and order

JUDICIAL SALES
payment out of the proceeds of the sale or may require fees to be
paid in usual manner provided for such fiduciary for receiving and
disbursing funds. See Commissions and Attorney Fees of the
Personal Representative, Estates, Guardianships and Trusts, Chapter
75.
a)

For these fiduciaries, as opposed to commissioners, the clerk
can choose not to pay compensation for any reason because
payment is discretionary.

b)

If the clerk gives compensation for the sale in a case where
the fiduciary has hired a real estate broker, the clerk should
consider the amount paid to the broker and reduce the
fiduciary’s compensation accordingly.

c)

Some clerks award compensation to the fiduciary for the
work performed in selling the property, while others award no
compensation for the sale but allow the fiduciary
commissions on the receipt and disbursements of the funds
when they come into the decedent’s estate or guardian’s
estate.
(1)

E.

Practice tip. Be careful not to allow the fiduciary to
“double dip” by getting compensation for selling the
property and then a commission when the estate
receives proceeds.

Hiring real estate brokers, appraisers or other persons.
1.

There are no specific statutory provisions for a commissioner to hire
or pay a real estate broker or appraisers.

2.

The best practice is for the clerk in the order of sale for a private sale
to authorize the person holding the sale to hire a broker and to pay
the broker reasonable fees from the proceeds of sale.
a)

The order of sale should require the person holding the sale to
make sure that any contract for purchase that the real estate
broker has a person sign is made subject to the provisions of
the Judicial Sales statute, Article 29A of G.S. Ch. 1. (The
private sale is not final with a contract for sale because it is
subject to the upset bid procedure and confirmation.)

3.

The clerk should not approve the amount of the fee to a real estate
broker involved in the sale.

4.

Most clerks allow the person selling the property to get appraisals
and pay for them out of the proceeds of the sale without specific
authority in the order of sale.

5.

When the property is being sold to create assets to pay debts, for
division, or to be partitioned, the clerk may order a survey, and may
appoint the surveyor, fix reasonable fee for services, and tax the fee
as part of the costs (take out of proceeds of sale). [G.S. § 1-408.1]
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F.

III.

Person holding sale may not purchase at his or her own sale.
1.

A commissioner may not purchase at his or her own sale even if the
commissioner acts fairly. [Davis v. Jenkins, 236 N.C. 283, 72 S.E.2d
673 (1952), modified on other grounds, 236 N.C. 767, 73 S.E.2d 780
(1953); Davis v. Doggett, 212 N.C. 589, 194 S.E. 288 (1937).]

2.

Before appointing a fiduciary to conduct a sale, the clerk should ask
whether that fiduciary is interested in purchasing the property; if so,
the clerk should appoint a commissioner to hold the sale.

3.

A sale in which the commissioner is the purchaser is voidable and
may be set aside upon proper and reasonable application of the
parties. [Hinson v. Morgan, 225 N.C. 740, 36 S.E.2d 266 (1945).]

Bond [G.S. § 1-339.10]
A.

Who has to have a bond. The requirements as to when a bond is required
vary according to the type of person authorized to hold the sale.
1.

a)

May require commissioner or trustee to furnish a bond to
cover proceeds before receiving the proceeds of sale, and

b)

Must require a bond when the commissioner or trustee is to
hold the proceeds of the sale other than for immediate
disbursement upon confirmation of the sale.

2.

The clerk must require an administrator or collector of a decedent’s
estate, or a guardian or trustee of minor’s, incompetent’s, or missing
person’s estate to furnish a bond or increase the existing bond to
cover the proceeds before receiving the proceeds of sale.

3.

The clerk must require the executor or trustee of a testamentary trust
to furnish a bond before receiving the proceeds of sale unless a will
provides otherwise, in which case the clerk may require a bond.
[G.S. § 1-339.10]

4.

43.6

For commissioners specially appointed to make the sale or for
trustees in a deed of trust ordered to hold the sale, the clerk

a)

If the executor is given a power of sale in the will, the
property will not be sold under a judicial sale.

b)

In a case where the will does not specifically exempt the
executor from having a bond, the statute requires the clerk to
require a bond before a resident executor receives the
proceeds of judicial sale, even though that executor does not
have a bond for the administration of the estate. [See G.S. §
28A-8-1]

c)

If the executor or trustee of a testamentary trust is under a
bond, the clerk should make sure to increase the bond to
account for proceeds from a sale that come into the estate.

For a duly authorized trust company acting as commissioner or
fiduciary, no bond is required. [G.S. § 1-339.10(e)]
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B.

C.

D.
IV.

Requirements of the bond.
1.

One or more sureties approved by the clerk must execute the bond.

2.

The amount of bond is:
a)

Double the amount of the proceeds of sale (or approximate
proceeds if unknown) if executed by personal sureties.

b)

1¼ times amount of the proceeds if executed by a corporate
surety.

Terms of the bond.
1.

The bond must be payable to the State for use of parties in interest.

2.

The bond of a commissioner or trustee in a deed of trust must be
conditioned that commissioner or trustee will comply with the orders
of the court made in the proceeding with respect to funds received
and will properly account for the proceeds of sale.

3.

The bond of other fiduciaries must be conditioned as required by law
for the original bond required of the fiduciary at time of his or her
qualification.

The bond premium is a cost of the proceeding to be paid out of the proceeds
of sale. [G.S. § 1-339.10(i)]

Public Sale of Real Property
NOTE: For an overview of a public sale, see the flowchart included as Appendix I at
page 43.43.
A.

Order of sale. [G.S. § 1-339.13]
1.

Required contents. An order for a public sale of real property must:
a)

Designate the person authorized to hold the sale.

b)

Direct that the property be sold at public auction to the
highest bidder.

c)

Describe the real property to be sold.

d)

(1)

Description may be by reference (for example, by
deed book and page) or otherwise.

(2)

Must use a method sufficient to identify the
property.

Designate the county and place where the sale is to be held.
(1)

The sale must be held in the county where the
property is situated.

(2)

Where multiple tracts of land are to be sold and the
tracts are found in different counties, separate sales
must be held for each tract in the county in which it
is located.
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(3)

2.

e)

Prescribe the terms of the sale and specify the amount of cash
deposit, if any, to be made by the highest bidder at the sale.

f)

Provide for payment of taxes then constituting a lien on the
property and all special assessments or installments due. [G.S.
§ 105-385]

g)

If a minor or incompetent has an interest in the property
to be sold, include a finding that the sale is in the best
interest of the minor or incompetent.

Optional contents.
a)

b)

B.

The order of public sale may also:
(1)

State the method by which the property shall be
sold, i.e., in parts or as a whole. See section I.D at
page 43.2.

(2)

Direct any posting of notice or advertising in
addition to that required by the statute that clerk
deems advantageous.

(3)

Provide a specific time for the beginning of the
advertisement of sale.

The clerk should order the person conducting the sale to
determine if there are tenants on the property and if so, to
make them parties to the proceeding.

Notice of sale. [G.S. § 1-339.15]
1.

2.

Contents. The notice of public sale must:
a)

Refer to the order authorizing the sale.

b)

Designate the date, hour and place of sale. (See section IV.C
at page 43.9 for the time and day of sale.)

c)

Describe the real property to be sold, including any
description that will acquaint bidders with the nature (e.g.,
vacant land, apartment complex) and location of the property.

d)

State the terms of sale and the amount of cash deposit
required, if any.

e)

Include any other provisions required by the order of sale.

Requirements of posting and publishing notice of public sale for real
property. [G.S. § 1-339.17]
a)

43.8

The sale of a single tract of real property (with
continuous boundary regardless of when acquired)
located in two counties may be held in either county.

Notice of sale of real property must be posted in the area
designated by the clerk for the posting of notices in the
county in which the property is situated for at least 20 days
immediately before the sale.
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b)

C.

D.

Publishing requirement.
(1)

Notice must be published in a newspaper qualified
for legal advertisements published in the county
once a week for 2 successive weeks, or if there is no
such paper, then in a newspaper of general
circulation in that county, for the same period.

(2)

The period from the first publication of the notice to
the date of the last publication must not be less than
7 days, including Sundays, and date of last
publication must not be more than 10 days preceding
the date of the sale.

c)

Advertising begins when designated in the order or any time
after the order is issued if no time is specified. [G.S. § 1339.16]

d)

When the real property to be sold is separate tracts or a single
tract located in more than one county, posting and advertising
is required in each county in which any part of the property is
situated. [G.S. §§ 1-339.8(a), -339.17(c)]

e)

The clerk may require additional posting or advertising of the
notice of sale as the clerk deems advantageous.

Time of sale. [G.S. § 1-339.21]
1.

The sale may be held any day except Sunday. [G.S. § 1-339.5]

2.

The sale must begin at the time designated in the notice, or as soon
thereafter as possible, within one hour of stated time unless delayed
by other sales held at the same place.

3.

The sale cannot commence before 10 a.m. or after 4 p.m.

4.

The sale cannot continue after 4 p.m. except in towns of more than
5,000, the sale may continue until 10 p.m.

5.

A sale begun but not completed by the required ending time may be
continued to the next day, but the person holding the sale must
designate and publicly announce a specific time to which the sale is
continued. [G.S. § 1-339.22]

Postponement of sale. [G.S. § 1-339.20]
1.

The person authorized to hold the sale may postpone the sale to a
date certain not later than 6 days, exclusive of Sunday, after the
original date for sale for the following reasons:
a)

There are no bidders.

b)

The number of prospective bidders is substantially decreased
by inclement weather.

c)

There are so many other sales at the same time and place, the
sale is inexpedient or impractical.
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2.

E.

d)

The person holding the sale is unable to hold it because of
illness or other good reason.

e)

Other good cause exists.

When a sale is postponed, the person authorized to hold the sale, or
that person’s agent or attorney, must do the following:
a)

Publicly announce the postponement at the time and place
advertised for the sale; and

b)

On the same day attach to or enter on the original posted
notice of sale the notice of postponement.

3.

The posted notice of postponement must state that the sale is
postponed, the hour and date to which the sale is postponed, the
reason for postponement, and it must be signed by the person
authorized to hold the sale or his or her agent or attorney.

4.

If a sale is not held at the time fixed and is not postponed as provided
above, or if the postponed sale is not held, the person authorized to
hold the sale must report the facts to the clerk. The clerk then issues
an order for a public sale of the property to be held at such time,
place and upon such notice to be given in such manner and for such
length of time as the clerk deems advisable.

Report of sale. [G.S. § 1-339.24]
1.

The person holding the sale must file a report of sale within 5 days
after the date of the sale. The filing of the report commences the 10day period in which upset bids may be filed.

2.

The report of sale must be filed with the clerk who entered the order
of sale.
a)

3.

43.10

If separate tracts in different counties are sold, jurisdiction is
in the county where the order of sale was issued and that is
the only county to which reports of sale are required to be
filed.

The report of sale must be signed by the person holding the sale or
his or her authorized agent or attorney and must show all of the
following:
a)

The title of the action or proceeding.

b)

The authority under which the person making the sale acted.

c)

The date, hour and place of sale.

d)

A description of the real property sold.

e)

The name of the purchaser.

f)

The price at which the property sold and a statement that this
price was the highest bid for the property.

g)

The date of the report.
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4.

F.

If the report does not technically comply with the requirements of the
statute, it must satisfy the objective of the statute to constitute a
report of sale. It must clearly give notice to third parties that it is the
statutorily required report of sale and begins the 10-day period in
which upset bids may be filed. [Masters v. Cole, 49 N.C.App. 322,
271 S.E.2d 590 (1980) (letter to clerk not sufficient to constitute
report of sale).]

Upset bids.
1.

2.

Upset bids generally. [G.S. § 1-339.25]
a)

An “upset bid” is an advanced, increased or raised bid
whereby a person offers to purchase the real property already
sold for a higher price than the property sold for at the
original sale or prior upset bid.

b)

The upset bid procedure is identical to the procedure used in
foreclosures under power of sale. [See G.S. § 45-21.27]

c)

There is no resale after an upset bid; rather each upset bid is
followed by period of 10 days for a further upset bid.

d)

When separate tracts in different counties are sold, any upset
bid must be filed in the county where the order of sale is
issued.

Requirements of upset bid. [G.S. § 1-339.25]
a)

Determine whether the upset bid was filed in proper time.
(1)

The upset bid must be deposited with the clerk
within 10 days after the report of sale or the last
notice of upset bid is filed.
(a)

(2)

The 10-day period begins after the filing of
the report of sale, not after the date of the
sale.

In counting the 10-day period, the following rules
apply.
(a)

Day one is the day after the clerk receives
the report of sale.

(b)

If the tenth day falls on a Saturday, Sunday,
or a legal holiday when the courthouse is
closed for transactions, the bid must be filed
by the close of normal business hours on the
next day that the office is open for business.

(3)

The deposit must be filed by the close of normal
business hours on the 10th day after filing of the
report of sale.

(4)

The clerk should not accept a bid filed after the close
of business hours of the tenth day. However, the
purchaser’s rights are fixed only upon confirmation.
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If a late bid is offered, the clerk can notify the person
conducting the sale who can consider that fact in
recommending whether the sale should be confirmed
or whether a resale would bring a higher price.
b)

Determine whether the amount of the upset bid is adequate.
(1)

c)

d)

43.12

An upset bid must exceed the reported sales price or
last upset bid by at least 5%, but in any event the
minimum increase is $750.
(a)

The clerk cannot require an upset bid in
excess of the amount required by statute. [In
re Sale of Land of Sharpe, 230 N.C. 412, 53
S.E.2d 302 (1949) (clerk cannot require
deposit higher than statute sets).] The clerk
can require the bidder to file a compliance
bond as well as the deposit. See section
IV.G at page 43.14.

(b)

There is nothing to prevent a bidder from
making an upset bid higher than the
minimum required by statute.

Determine whether the upset bidder made a proper deposit.
(1)

The upset bidder must make a deposit with the clerk
of an amount equal to 5% of the amount of the upset
bid, but at least $750.

(2)

The deposit must be made in cash, or by certified
check, or cashier’s check satisfactory with clerk.

(3)

There is no authority to allow clerk to accept a check
that is not a certified or cashier’s check.

Determining the minimum amount of the upset bid and the
amount of the upset deposit is a two step process.
(1)

First, the clerk must determine the minimum amount
of the upset bid. Multiply the last highest bid by 5%;
if that number is higher than $750, add the number
to the last bid to get the minimum amount of the
upset bid. If the number is $750 or less, add $750 to
the last bid to get the minimum amount for the upset
bid.

(2)

Second, the clerk must determine the amount
required to be deposited by the upset bidder.
Multiply the amount of the upset bid by 5%; if that
number is more than $750, the number is the amount
of the upset deposit. If the number is $750 or less,
the upset deposit is $750.

(3)

Example 1: The high bid at the sale (or last upset
bid) is $25,000. The minimum increase is $1,250
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(5% of the last bid); so the minimum upset bid is
$26,250 ($25,000 + $1,250). The upset deposit
would be 5% of the upset bid of $26,250, which
equals $1,312.50.
(4)

Example 2: The high bid is $10,000. Five percent of
$10,000 is $500. Because $500 is less than $750, the
minimum increase for an upset bid is $750.
Therefore, the minimum upset bid is $10,750. The
upset deposit is $750 (because 5% of $10,750 is
$537.50, which is less than $750).

(5)

Example 3: The high bid is $14,500. Since 5% of
$14,500 is $725, the minimum increase would be
$750. Therefore the minimum upset bid would be
$15,250 ($14,500 + $750). The upset deposit would
be $762.50, which is 5% of the $15,250 upset bid.

(6)

Example 4: In Example 1 the minimum upset bid is
$26,250, but the bidder may make a higher upset
bid. Suppose the bidder enters an upset bid of
$30,000. In that case, the amount to be deposited
would be $1,500 (5% of $30,000).

3.

The clerk cannot accept any upset bids while a motion for resale is
pending. (See section IV.H at page 43.15.)

4.

Notice of upset bid.
a)

At the same time that an upset deposit is filed, the upset
bidder must also file a notice of upset bid.

b)

Contents of notice of upset bid. The notice of upset bid must
include:

c)

(1)

Name, address, and telephone number of the upset
bidder;

(2)

Amount of the upset bid;

(3)

State that the sale will remain open for a period of
10 days after date on which notice of upset bid is
filed for the filing of further upset bids; and

(4)

Be signed by the upset bidder or the upset bidder’s
attorney or agent.

The form is NOTICE OF UPSET BID IN JUDICIAL SALE/
NOTICE TO PERSON HOLDING THE SALE (AOC-SP405) if the sale is held pursuant to a special proceeding and
NOTICE OF UPSET BID IN JUDICIAL SALE OR
EXECUTION SALE/NOTICE TO PERSON HOLDING
THE SALE (AOC-CV-414) if the sale is held pursuant to a
civil action.
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d)

The clerk must notify the person holding the sale when a
notice of upset bid is filed. Use a form indicated immediately
above.

e)

The person holding the sale must give written notice of the
upset bid to the last prior bidder and current record owners of
property.
(1)

G.

43.14

Notice must be given by first class mail to last
known address.

5.

If the person holding the sale fails to notify the proper parties, upon
motion, the clerk may extend the time for filing upset bids under the
clerk’s authority to make all orders as may be just and necessary to
safeguard the interests of all parties. [G.S. § 1-339.25(d5)]

6.

In order to limit the time clerks have to spend pulling files for
persons interested in filing upset bids, some clerks find it useful to
keep a notebook for upset bid notices that is available for the public.

7.

When real property is sold in parts, the sale of any part is subject to a
separate upset bid. Thereafter, the clerk has discretion to treat each
part as a separate sale for purposes of determining the applicable
procedure. [G.S. § 1-339.26]

8.

Upset bidder is subject to the terms of the original notice of sale
unless modified by the clerk in an order.

9.

When an upset bid is filed, the last high bidder is released from any
further obligation on account of the bid, and any deposit provided by
that bidder must be released.

Compliance bond. [G.S. § 1-339.25]
1.

Clerk may require an upset bidder (or the highest bidder at a resale
after default by the bidder) to deposit a cash bond. In lieu of the cash
bond, the clerk may approve a surety bond offered by the bidder.

2.

There must be some justifiable basis for requiring a compliance bond
because bond inhibits bidding. [Bomer v. Campbell, 70 N.C.App.
137, 318 S.E.2d 841 (1984).] When requiring a compliance bond
clerk should indicate reason for requirement.

3.

Examples of reasons for requiring a compliance bond:
a)

The clerk could limit the order requiring a compliance bond
to a particular person or group of persons. For example, if the
bidder files upset bid after upset bid even though there is no
intervening bidder in order to buy time to borrow the funds to
buy the property, the clerk might want to require that person
to file a compliance bond.

b)

The clerk might want to require a compliance bond if the
upset bidder has filed bankruptcy.

c)

The clerk could require a bond when ordering a resale after a
defaulting bid.
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H.

4.

The clerk sets the amount of the bond in an amount the clerk
determines is adequate but not more than the amount of the bid, less
the amount of the required deposit.

5.

The bond must be payable to the State for the use of the parties in
interest and must be conditioned on the principal obligor’s (bidder’s)
compliance with the bid.

6.

The clerk may also require in the order of resale that highest bidder
at resale deposit a similar cash or surety bond. The clerk has
discretion to approve or disapprove a surety.

Order of resale of real property. [G.S. § 1-339.27A]
1.

The statute allows for a resale rather than continued rolling upset
bids under certain circumstances.

2.

Any interested person may file a request with the clerk for an order
of resale.

3.

The motion must be made within the 10-day period after the
filing of a report of sale or the filing of an upset bid.

4.

Upon the timely filing of the motion, the filing of upset bids is
stayed. No upset bids may be filed with the clerk while the motion is
pending.

5.

The person seeking the order of resale must serve a copy of the
motion on all parties to the proceeding [G.S. § 1A-1, Rule 5(a)] and,
if the movant is not a party, on the person who held the sale and the
last high bidder, and set a hearing before the clerk to hear the matter.

6.

The clerk may grant the motion for “good cause.” Although the
statute does not specify what constitutes good cause, it indicates that
one basis for good cause is the inadequacy of the last bid. Another
possible basis might be errors in the notice of sale.

7.

Since the clerk must confirm the sale, in most instances when “good
cause” exists for ordering a resale, another way to get to a resale is
simply by not confirming the sale and ordering a resale at that point.
Of course, any resale because of nonconfirmation would begin as if
the property had never been offered for sale.

8.

If the clerk orders a resale
a)

that is based on the inadequacy of the last bid, the procedure
for resale is the same as provided for an original sale and the
last high bidder is released from the bidder’s obligations. The
clerk can return any deposit held to the last high bidder.

b)

that is based on any other reason, the last bid becomes the
opening bid at resale, and if there is no bid at the resale other
than the last high bid, the person who made the last bid is the
highest bidder at the resale. The person holding the sale
should make a report of sale and the 10-day period for rolling
upset bids would begin after that resale.
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9.

I.

Confirmation of sale. [G.S. § 1-339.28]
1.

2.

3.

43.16

If the clerk denies the motion to order a resale, the 10-day period for
subsequent upset bids begins upon the entry of the order denying the
motion.
In general.
a)

From the clerk’s point of view, confirmation is the most
important aspect of a judicial sale.

b)

The sale of real property is not consummated until confirmed,
and the sale may not be confirmed until time for submitting
upset bids has expired.

c)

Confirmation must be separate from the report of sale.

d)

An order for a judicial sale entered by a court having
jurisdiction is a prerequisite to a valid sale, and confirmation
cannot supply the lack of original authority to make the sale.
[Wadsworth v. Wadsworth, 260 N.C. 702, 133 S.E.2d 681
(1963).]

e)

If the clerk ordered the public sale, only the clerk can confirm
it. [Beneficial Mort. Co. v. Peterson, 163 N. C. App. 73, 592
S.E.2d 724 (2004) (confirmation by district court judge of
clerk’s order of sale improper).] Similarly, a judge of the
same division must confirm a sale ordered by a judge.

Order of confirmation.
a)

The clerk should require a written recommendation from the
commissioner whether to accept or reject the bid including
averments as to fairness of sale, competitiveness of bidding,
whether the bid was the highest that could be obtained and
any other information relevant to confirmation. In the sale of
a minor’s or incompetent’s property the statement should
include that the sale is in the best interest of the minor or
incompetent.

b)

The clerk must enter an order of confirmation or an order
denying confirmation and setting a resale of the property. No
findings of facts are required but some clerks state their
reason for denying confirmation.

Confirmation is within the sound discretion of the court.
a)

The court in its sound discretion may reject a bid at any time
before confirmation. One basis for rejection may be that the
bid is obviously very low. [Harrell v. Blythe, 140 N.C. 415,
53 S.E. 232 (1906) (bid of only 1/3 of value of property).]

b)

If competitive bidding is stifled resulting in a bid less than the
fair value, the clerk may decline to confirm the sale.
[Federated Textile, Inc. v. Mooresville Shirt Corp., 206 N.C.
471, 174 S.E. 290 (1934) (execution sale).]
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4.

J.

c)

Court can also protect a purchaser whenever by fraud or
mistake he has bid too much for the property. [Pittsburgh
Plate Glass Co. v. Forbes, 258 N.C. 426, 128 S.E.2d 875
(1963).]

d)

Court may reject an increased bid and confirm a sale when it
appears to be in the best interest of the parties. [Galloway v.
Hester, 249 N.C. 275, 106 S.E.2d 241 (1958) (upset bidder
did not make a proper deposit).]

e)

The sale is made under the authority of the court, and it is the
court’s responsibility to see that justice is done to the vendor
and purchaser. [Pittsburgh Plate Glass Co. (above)]

If a minor or incompetent had an interest in the property sold, a
superior court judge as well as the clerk must confirm the sale.
[G.S. § 1-339.28(b); Pike v. Trust Co., 274 N.C. 1, 161 S.E.2d 453
(1968).]

Rights of purchaser.
1.

Before confirmation. A prospective purchaser has no vested interest
in the property; his bid is but an offer subject to approval of the
court. [Page v. Miller, 252 N.C. 23, 113 S.E.2d 52 (1960).]

2.

After confirmation. A purchaser becomes the equitable owner of the
property.

3.

a)

Upon confirmation, the sale is final. [In re Green, 27
N.C.App. 555, 219 S.E.2d 552 (1975), review denied, 289
N.C. 140, 220 S.E.2d 798 (1976).]

b)

Upon confirmation, title of judgment debtor is divested.
[Page v. Miller, 252 N.C. 23, 113 S.E.2d 52 (1960).]

c)

The power of the court is much more restricted after
confirmation. [Perry v. Jolly, 259 N.C. 305, 130 S.E.2d 654
(1963).]

d)

After the time has expired for placing an upset bid and after
confirmation, the clerk has no authority to accept an upset
bid. [In re Green]

After confirmation the sale may be set aside only for mistake, fraud,
or collusion. [Becker County Sand & Gravel Co. v. Taylor, 269 N.C.
617, 153 S.E.2d 19 (1967); In re Green, 27 N.C.App. 555, 219
S.E.2d 552 (1975), review denied, 289 N.C. 140, 220 S.E.2d 798
(1976).] However, see section IV.J.5 at page 43.18 for an exception
to this rule.
a)

The purchaser may not upset the sale due to minor
irregularities in procedure. [Wadsworth v. Wadsworth, 260
N.C. 702, 133 S.E.2d 681 (1963).]
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K.

b)

Purchaser must be given notice and an opportunity to be
heard on a motion to set aside the sale. [Perry v. Jolly, 259
N.C. 305, 130 S.E.2d 654 (1963).]

c)

Doctrine of caveat emptor (buyer beware) applies to judicial
sales and there was no relief for purchaser when acreage was
short. [Walton v. Cagle, 269 N.C. 177, 152 S.E.2d 312
(1967).]

4.

Purchaser at judicial sale acquires property subject to prior
judgments and encumbrances. [Jordan v. Faulkner, 168 N.C. 466, 84
S.E. 764 (1915) (partition sale).]

5.

Partitions provide the one exception to the general rule that a sale
can be set aside after confirmation only for mistake, fraud or
collusion. Within 15 days after an order of confirmation is entered, a
party or the purchaser may petition for the clerk to revoke the order
of confirmation. The order of confirmation is final 15 days after
entry of the order of confirmation or when the clerk denies a petition
for revocation, whichever is later. [G.S. § 46-28.1; See Partition,
Special Proceedings, Chapter 163]

6.

It is not incumbent on the purchaser at a judicial sale to see that the
money paid for the property was properly disbursed. [Cherry v.
Woolard, 244 N.C. 603, 94 S.E.2d 562 (1956).]

Defaulting bidder. [G.S. § 1-339.30]
1.

2.

Types of defaulting bidders and procedures for resale.
a)

If the highest bidder at a public sale fails to make the cash
deposit required by the order of sale, the person holding the
sale must immediately offer the property again for sale at the
same time and place.

b)

When the highest bidder at public sale or upset bidder fails to
comply with the bid within 10 days after tender of deed, the
clerk may order a resale. The procedure is the same as for an
original public sale.

A defaulting bidder at any sale or a defaulting upset bidder is liable
on the bid, and in case a resale is had because of the default, the
defaulting bidder is liable to extent that the final sales price is less
than the defaulting bid plus all costs of resale(s).
a)

3.

43.18

Costs do not include attorney fees for the personal
representative or trustee. [Parker v. Lippard, 87 N.C.App.
43, 359 S.E.2d 492 (1987).]

The deposit and any compliance bond given by the defaulting bidder
secure payment of the amount for which the defaulting party remains
liable. The clerk either can hold a hearing, determine whether the
deposit and compliance bond are needed to cover the default, and, if
so, pay the deposit and compliance bond to the person holding the
sale or hold the deposit and any compliance bond until a civil action
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is brought determining the amount owed on the default and then
apply the deposit to the default.
4.
L.

M.

The statute does not prevent a person from seeking any other remedy
that may be allowed against the defaulting bidder.

Delivering deed and removing people from the property. [G.S. § 1-339.29]
1.

When a public sale is confirmed, the person holding the sale or
another person designated by the clerk tenders a deed for the
property to the purchaser and, upon compliance by the purchaser
with the terms of sale, delivers a deed to the purchaser.

2.

The clerk may grant an order for possession of the real property sold
as against all persons in possession but only those persons who are
parties to the proceeding. [G.S. § 1-339.29(c),(d)]
a)

The order of possession must be directed to the sheriff.

b)

It must authorize the sheriff to remove the party in possession
and their personal property from the premises and put the
purchaser in possession.

c)

The sheriff carries out the order in accordance with the
procedure for evictions.

Final report.
1.

Commissioner or trustee in deed of trust. [G.S. § 1-339.31]
a)

b)
2.

Commissioners and trustees in deeds of trust are required to
file an account of receipts and disbursements.
(1)

When the sale is for cash, the final report must be
filed within 30 days after receipt of proceeds of sale.

(2)

When the sale is wholly or partly on time and the
commissioner or trustee is not required to collect
deferred payments, the final report must be filed
within 30 days after the receipt of the cash payment,
if any, and the receipt of all securities for the
purchase price.

(3)

A commissioner or trustee who is required to collect
deferred payments must file a preliminary report
within 30 days of receiving any required cash and
securities for payment of the purchase price, and, if
the period of collection extends more than one year,
the commissioner or trustee must file annual reports
and must file a final report after collecting all
deferred payments.

The clerk must audit and record the reports and accounts.

Other fiduciaries. [G.S. § 1-339.32]
a)

Other fiduciaries include administrators, executors or
collectors of decedents’ estate; receivers; guardians or
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trustees of minors’ or incompetents’ estates; and
administrators, collectors, conservators or guardians of absent
or missing persons’ estates.
b)

These fiduciaries are not required to file a special account of
receipts and disbursements for the property sold at public
sale, unless directed to do so by the clerk.

c)

Rather they are required to include the account of receipts and
disbursements in their next regular fiduciary account or
report.

d)

When there is a surplus from the judicial sale that will not be
distributed to the decedent’s, incompetent’s or minor’s estate,
the clerk should consider requiring the fiduciary to file an
accounting in the special proceeding. This accounting should
indicate the total collected in the sale, the amount needed and
transferred to the decedent’s or ward’s estate, and the
proceeds remaining in the special proceeding and their
distribution as required by law.
Example. Executor files a special proceeding to sell real
property willed to decedent’s two adult children, Sarah and
Jane, to pay claims against the estate. The property sells for
$65,000 and the amount of claims to be paid is $25,000.
Executor files an accounting in the special proceeding to sell
the land, indicating that of the $65,000 collected, $25,000
was receipted to the decedent’s estate, and $20,000 each was
distributed to Sarah and Jane.

V.

Private Sales of Real Property
NOTE: For an overview of a private sale, see the flowchart included as Appendix II
at page 43.44.
A.

43.20

The clerk has discretion to order a private sale whenever the clerk deems it
appropriate. [G.S. § 1-339.3A]
1.

See discussion at section I.C on page 43.1 for determining whether to
order a public or private sale.

2.

The clerk’s discretion includes ordering a private sale when minors
are parties or when the sale is of timber. [Wadsworth v. Wadsworth,
260 N.C. 702, 133 S.E.2d 681 (1963).] Wadsworth was decided
before the procedure for public sale of timber by sealed bid was
authorized, and generally this procedure for the sale of timber would
be most likely to garner the highest price.

3.

Some clerks require averments justifying private sale, e.g., property
not marketable because of special conditions and purchasers will be
hard to find.

4.

Some clerks will not order a private sale unless the person holding
the sale already has a buyer and the sale price is at or close to fair
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market value as indicated by appraisals submitted to the clerk by the
person holding the sale.
5.

Other clerks will order private sales in most cases because in the
clerk’s experience private sales generate a higher price than public
sales.

B.

Many of the public sale procedures apply to private sales.

C.

Order of sale.
1.

The order of sale must: [G.S. § 1-339.33]
a)

Designate the person authorized to make the sale.

b)

Describe the real property to be sold sufficiently to identify it.

c)

Prescribe the terms of the sale as the clerk ordering the sale
deems advisable. Terms might include:
(1)

Whether the property is to be sold in parts or as a
whole.

(2)

The amount of deposit the purchaser must make and
the time by which the deposit must be made.

2.

The order must provide for payment of taxes then constituting a lien
on the property and all special assessments or installments due. [G.S.
§ 105-385]

3.

Optional contents.

4.

a)

The order of sale should direct the person authorized to make
the sale to determine whether there are tenants of the property
who should be made parties to the proceeding or be given
notice of the proceeding.

b)

If a broker will be hired, the order should authorize the person
holding the sale to hire a real estate broker and to pay the
broker a reasonable fee out of the proceeds of the sale.

c)

A clerk who is going to require an appraisal or affidavit of
fair market value before confirming a private sale should
include the requirement in the order of sale.

d)

While posting is not required in private sales, many clerks,
relying on the authority to fix all procedural and necessary
details for sales under G.S. § 1-339.3, require posting of the
report of sale when filed in order to increase the potential for
upset bidders and a higher final sales price. A clerk who is
going to require the report of sale to be posted on the
courthouse bulletin board should include the requirement in
the order of sale.

Practice tip. The clerk should not put specific terms, such as the
exact price the private sale must bring, in the order for sale. Rather
the order should authorize a private sale and the report of sale should
give the details of the sale.
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D.

Report of sale. [G.S. § 1-339.35]
1.

The person holding a private sale of real property must file a report
of sale with the clerk in the county where the proceeding for the sale
is pending within 5 days after date of sale.

2.

The report must show:

3.

E.

a)

Title of the action.

b)

Authority under which the person making the sale acted.

c)

Description of the real property sold.
The description may be by reference or otherwise,
but must be sufficient to identify property.

(2)

If sold in parts, a description of each part sold.

d)

Name(s) of the buyer(s).

e)

Price and the terms of sale.

f)

Date of the report.

If the report does not technically comply with the requirements of the
statute, it must obtain the objective of the statute to constitute a
report of sale. It must clearly give notice to third parties that it is the
statutorily required report of sale and begins the 10-day period in
which upset bids may be filed. [Masters v. Cole, 49 N.C.App. 322,
271 S.E.2d 590 (1980) (guardian’s letter to clerk did not constitute a
report of sale when it failed to set out title of action and to specify
terms of sale).]

Upset bids. [G.S. § 1-339.36]
1.

Every private sale of real property is subject to upset bid.

2.

The procedure for upset bids on the public sale of real property is
followed. See section IV.F at page 43.11 for the upset bid procedure.

3.

A series of competing bids does not necessarily constitute a sale and
upset bids, but can be considered as one sale to the last highest
bidder. [Wadsworth v. Wadsworth, 260 N.C. 702, 133 S.E.2d 681
(1963) (private sale in which commissioner had interested persons
submit offers similar to requirements in public sale law; but in fact
only one sale to last highest bidder).]

4.

When an upset bid is filed for property sold at private sale, the
subsequent procedure is the same as upset bids for public sales
except if the clerk grants a motion for resale rather than continued
rolling upset bids, the notice of sale must be posted in the area
designated by the clerk for the posting of notices in the county in
which the property is located but the notice need not be published in
a newspaper. [G.S. § 1-339.36(b)]
a)

43.22

(1)

If the clerk grants a resale under G.S. § 1-339.27A for
inadequacy of price, the resale must be by public sale.
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b)

The only way to have a second private sale after an upset bid
is filed would be to deny confirmation of the sale and order a
resale, starting over again. In that situation, the clerk could
order a new private sale.

F.

Compliance bond. Because G.S. § 1-339.36 states that a private sale is
subject to an upset on the same conditions and in the same manner as a
public sale, the clerk may require a compliance bond for subsequent upset
bids in private sales. See section IV.G at page 43.14 for discussion of
compliance bonds.

G.

Order of resale of real property. [G.S. § 1-339.27A]

H.

I.

J.

1.

The statute allows for a resale rather than continued rolling upset
bids in private sales as well as public sales.

2.

See section IV.H at page 43.15 for the procedure for a motion and
order of resale.

Confirmation. [G.S. § 1-339.37]
1.

If no upset bid is submitted within 10 days after the report of sale or
last notice of upset bid is filed, the clerk may confirm the sale.

2.

See section IV.I at page 43.16 for discussion of confirmation of
sales.

3.

In determining whether to confirm a private sale, some clerks require
the person holding the sale to submit an appraisal or other
documentation indicating that the bid was close to fair market value.

4.

If a minor or incompetent had an interest in the property sold, a
superior court judge as well as the clerk must confirm the sale. [G.S.
§§ 1-339.28(b) and 1-339.37; Pike v. Trust Co., 274 N.C. 1, 161
S.E.2d 453 (1968).]

Rights of purchaser.
1.

Before confirmation. A prospective purchaser has no vested interest
in the property, his bid is but an offer subject to approval of the
court. [Page v. Miller, 252 N.C. 23, 113 S.E.2d 52 (1960).]

2.

After confirmation. A purchaser becomes the equitable owner of the
property and the sale may be set aside only for mistake, fraud, or
collusion. [Becker County Sand & Gravel Co. v. Taylor, 269 N.C.
617, 153 S.E.2d 19 (1967); In re Green, 27 N.C.App. 555, 219
S.E.2d 552 (1975), review denied, 289 N.C. 140, 220 S.E.2d 798
(1976).]

3.

See section IV.J at page 43.17 for a more thorough discussion of the
rights of a purchaser.

Defaulting bidder. [G.S. § 1-339.30]
1.

The statute makes no provision for a defaulting bidder in a private
sale. Presumably the provisions applicable to public sales would
apply.
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K.

L.

2.

A defaulting bidder at any sale or a defaulting upset bidder is liable
on the bid, and in case a resale is had because of the default, the
defaulting bidder is liable to extent that the final sales price is less
than the defaulting bid plus all costs of resale(s).

3.

The deposit and any compliance bond given by the defaulting bidder
secure payment of the amount for which the defaulting party remains
liable. The clerk either can hold a hearing, determine whether the
deposit and compliance bond are needed to cover the default, and, if
so, pay the deposit and compliance bond to the person holding the
sale or hold the deposit and any compliance bond until a civil action
is brought determining the amount owed on the default and then
apply the deposit to the default.

Delivering deed and order for possession for real property. [G.S. § 1-339.38]
1.

Upon confirmation of a private sale of real property, the person
authorized to hold the sale must tender (offer) a deed to the
purchaser, and, upon compliance of the purchaser with the terms of
sale, deliver the deed to the purchaser.

2.

The clerk may grant an order for possession of real property sold and
as against all persons in possession but only those persons who are
parties to proceeding.

3.

Although the private sale statute does not specify to whom the order
of possession is directed and how it is to be served, presumably the
same procedure as for public sales is followed. See section IV.L at
page 43.19.

Final report. [G.S. § 1-339.40]
1.

2.
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Commissioners and trustees in deeds of trust are required to file an
account of receipts and disbursements.
a)

When the sale is for cash, the final report must be filed within
30 days after receipt of proceeds of sale.

b)

When the sale is wholly or partly on time and the
commissioner or trustee is not required to collect deferred
payments, the final report must be filed within 30 days after
the receipt of the cash payment, if any, and the receipt of all
securities for the purchase price.

c)

A commissioner or trustee who is required to collect deferred
payments must file a preliminary report within 30 days of
receiving any required cash and securities for payment of
purchase price, and, if the period of collection extends more
than one year, the commissioner or trustee must file annual
reports and must file a final report after collecting all deferred
payments.

d)

The clerk must audit and record the reports and accounts.

Other fiduciaries must make a final report as specified in G.S. § 1339.32 for a public sale.
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VI.

a)

Other fiduciaries include administrators, executors or
collectors of decedents’ estate; receivers; guardians or
trustees of minors’ or incompetents’ estates; and
administrators, collectors, conservators or guardians of absent
or missing persons’ estates.

b)

These fiduciaries are not required to file a special account of
receipts and disbursements for the property sold at public
sale, unless directed to do so by the clerk.

c)

Rather they are required to include the account of receipts and
disbursements in their next regular fiduciary account or
report.

Public Sale of Personal Property
NOTE: For an overview of a public sale, see the flowchart included as Appendix I at
page 43.43.
A.

Order of sale. [G.S. § 1-339.13]
1.

Required contents. An order for a public sale of personal property
must:
a)

Designate the person authorized to hold sale.

b)

Direct that the property be sold at public auction to the
highest bidder.

c)

Describe the personal property to be sold sufficiently to
indicate its nature and quantity.

d)

Designate the county and place where the sale is to be held.

e)

f)

(1)

A public sale of personal property may be held any
place in the State designated in the order.

(2)

The person holding the sale must have the property
present at the place of sale unless the order of sale
provides otherwise. [G.S. § 1-339.7]

Prescribe the terms of the sale.
(1)

In most sales of personal property, one of the terms
of sale is that the purchaser pay the full amount of
the bid in cash immediately upon being declared the
high bidder.

(2)

If the sale involves a very expensive piece of
equipment or other kind of personal property, the
order might specify the amount of cash deposit that
is necessary immediately at the sale and the time
after the sale by which the purchaser must fully
comply with the bid.

If a minor or incompetent has an interest in the property
to be sold, include a finding that the sale is in the best
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interest of the minor or incompetent. The clerk’s order for
a public sale of personal property of a minor or
incompetent is not effective (except as to perishable
property) until approved by a superior court judge. [G.S.
§ 1-339.14]
2.

B.

2.

43.26

a)

State the method by which the property shall be sold, i.e., in
parts or as a whole.

b)

Direct any posting of notice or advertising in addition to that
required by the statute that the clerk deems advantageous.

c)

Provide that personal property need not be present at the place
of sale when the clerk deems it impractical or inadvisable
because of the nature, condition, or use of the property, but in
that case the order must then provide that a time and place for
inspection must be included in the notice of sale.

d)

If the property to be sold is perishable, require that the sale be
confirmed.

Notice of sale. [G.S. § 1-339.15]
1.

C.

Optional contents. The order of public sale may also:

Contents. The notice of public sale must:
a)

Refer to the order authorizing the sale.

b)

Designate the date, hour and place of sale. See section VI.D at
page 43.27 for a discussion of the time of the sale.

c)

Describe the personal property to be sold, including a
description sufficient to acquaint bidders with the nature of
the property.

d)

State the terms of sale and the amount of cash deposit
required, if any.

e)

Include any other provisions required by the order of sale.

Requirements of posting notice of public sale of personal property.
[G.S. § 1-339.18]
a)

The notice of sale must be posted in the area designated by
the clerk for posting of notices in the county in which the sale
is to be held for 10 days immediately preceding the sale
(except perishable property).

b)

The clerk may require additional posting or advertising as he
or she deems advantageous.

Sale of perishable property. [G.S. § 1-339.19]
1.

Perishable property is property that is subject to rapid deterioration.

2.

If the clerk determines that the personal property to be sold at public
sale is perishable, the clerk may order the sale to be held at such time
and place and upon such notice as the clerk deems advisable.
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D.

E.

3.

The clerk’s order to sell perishable property of a minor or
incompetent need not be approved by the judge.

4.

Confirmation of the sale of perishable property is not necessary
unless required by the order of sale.

Time of sale. [G.S. § 1-339.21]
1.

The sale may be held any day except Sunday. [G.S. § 1-339.5]

2.

The sale must begin at the time designated in the notice, or as soon
thereafter as possible, within one hour of stated time unless delayed
by other sales held at the same place.

3.

The sale cannot commence before 10 a.m. or after 4 p.m.

4.

The sale cannot continue after 4 p.m. except in towns of more than
5,000, the sale may continue until 10 p.m.

5.

A sale that is not completed by the required ending time may be
continued to the next day; but the person holding the sale must
designate and publicly announce a specific time to which the sale is
continued. [G.S. § 1-339.22]

Postponement. [G.S. § 1-339.20]
1.

2.

The person authorized to hold the sale may postpone it to a day
certain not later than six days, exclusive of Sunday, after the original
date for sale for the following reasons:
a)

There are no bidders.

b)

The number of prospective bidders is substantially decreased
by inclement weather.

c)

There are so many other sales at the same time and place, the
sale is inexpedient or impractical.

d)

The person holding the sale is unable to hold it because of
illness or other good reason.

e)

Other good cause exists.

When the sale is postponed, the person authorized to hold the sale, or
that person’s agent or attorney must:
a)

Publicly announce the postponement at the time and place
advertised for the sale; and

b)

On the same day attach to or enter on the original posted
notice of sale the notice of postponement.

3.

The posted notice of postponement must state that the sale is
postponed, the hour and date to which the sale is postponed, the
reason for postponement, and it must be signed by the person
authorized to hold the sale or his or her agent or attorney.

4.

If a sale is not held at the time fixed and is not postponed as provided
above, or if the postponed sale is not held, the person authorized to
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hold the sale must report the facts to the clerk. The clerk then issues
an order for a public sale of the property to be held at such time,
place and upon such notice to be given in such manner and for such
length of time as the clerk deems advisable.
F.

Transferring property after sale. [G.S. § 1-339.23(b)]
1.

Except when confirmation is required, the person holding the sale
delivers the property to the purchaser immediately upon compliance
by the purchaser with the terms of the sale. See section VI.H at page
43.28.

2.

The person holding the sale may deliver a bill of sale for any
personal property sold and must do so when required by the clerk.
a)

G.

Report of sale. [G.S. § 1-339.24]
1.

The person holding the sale must file a report of sale within 5 days
after the date of the sale.

2.

The report of sale must be filed with the clerk in the county where
the proceeding for the sale is pending.

3.

The report of sale must be signed by the person holding the sale or
his or her authorized agent or attorney and must show all of the
following:

4.

H.

43.28

If the person holding the sale does not give a bill of sale, the
purchaser may apply to the clerk for an order that a bill of
sale be given.

a)

The title of the action or proceeding.

b)

The authority under which the person making the sale acted.

c)

The date, hour and place of sale.

d)

A description of the personal property sold.

e)

The names of the purchasers.

f)

The price at which the property sold and a statement that this
price was the highest bid for the property.

g)

The date of the report.

Except when confirmation is required, the report of sale of personal
property and final report may be combined in one report if the report
also includes the accounting of receipts and disbursements.

Confirmation of sale. [G.S. § 1-339.28]
1.

Generally confirmation of sales of personal property is not required.

2.

Confirmation is required if a person interested in the proceeds of the
sale—creditor, legatee, distributee or otherwise—objects at the sale
to its completion on account of an inadequate bid. If the clerk
confirms the sale, title passes to the purchaser and possession is
delivered. If the clerk fails or refuses to confirm the sale, a new order
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of sale must be given and the procedure for a new sale must be
followed. [G.S. § 1-339.23(a)]

I.

3.

Confirmation of the sale of perishable property is not required unless
the clerk requires it in the order of sale.

4.

Confirmation may be required by the clerk in the order of sale.

5.

If the sale is required to be confirmed, see section IV.I at page 43.16
for a discussion of confirmation.

Defaulting bidder. [G.S. § 1-339.30]
1.

J.

Types of defaulting bidders and procedure for resale.
a)

If the highest bidder at a public sale of personal property not
required to be confirmed fails to make the cash payment
required by the terms of sale, that bidder becomes a
defaulting bidder. The person holding the sale immediately
re-offers the property for sale. If there are no further bidders,
a new sale may be advertised.

b)

If the order of sale requires the highest bidder to make a cash
deposit and the bidder fails to do so, that bidder defaults. The
person holding the sale must immediately offer the property
again for sale at same time and place.

c)

When the highest bidder at a public sale of personal property
required to be confirmed fails to comply with the bid within
10 days after being given notice that the sale has been
confirmed, that bidder defaults. The clerk may order a resale.
The procedure for the resale is the same as for an original
public sale of personal property.

2.

A defaulting bidder at any sale is liable on the bid, and in case a
resale is had because of the default, the defaulting bidder is liable to
extent that the final sales price is less than the defaulting bid plus all
costs of resale(s).

3.

Any deposit given by the defaulting bidder secures payment of the
amount for which the defaulting party remains liable. The clerk
either can hold a hearing, determine whether the deposit is needed to
cover the default, and, if so, order the person holding the sale to
apply the deposit to the default or hold the deposit until a civil action
is brought determining the amount owed on the default and then
apply the deposit to the default.

4.

The statute does not prevent a person from seeking any other remedy
that may be allowed against the defaulting bidder.

Final report.
1.

For property that does not have to be confirmed, the final report of
sale of personal property may be combined with the report of sale
filed within 5 days after the sale.

2.

Commissioners. [G.S. § 1-339.31]
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3.

VII.

a)

Commissioners are required to file an account of receipts and
disbursements.

b)

When the sale is for cash, the final report must be filed within
30 days after receipt of proceeds of sale. However, if the final
report is filed as part of the report of sale, it must be filed
within 5 days of the sale.

c)

When the sale is wholly or partly on time and the
commissioner is not required to collect deferred payments,
the final report must be filed within 30 days after the receipt
of the cash payment, if any, and the receipt of all securities
for the purchase price.

d)

A commissioner who is required to collect deferred payments
must file a preliminary report within 30 days of receiving any
required cash and securities for payment of the purchase
price, and, if the period of collection extends more than one
year, the commissioner must file annual reports and must file
a final report after collecting all deferred payments.

e)

The clerk must audit and record the reports and accounts.

Other fiduciaries. [G.S. § 1-339.32]
a)

Other fiduciaries include administrators, executors or
collectors of decedents’ estate; receivers; guardians or
trustees of minors’ or incompetents’ estates; and
administrators, collectors, conservators or guardians of absent
or missing persons’ estates.

b)

These fiduciaries are not required to file a special account of
receipts and disbursements for the property sold at public
sale, unless directed to do so by the clerk.

c)

Rather they are required to include the account of receipts and
disbursements in their next regular fiduciary account or
report.

Private Sale of Personal Property
NOTE: For an overview of a private sale, see the flowchart included as Appendix II
at page 43.44.
A.

43.30

The clerk has discretion to order a private sale whenever the clerk deems it
appropriate. [G.S. § 1-339.3A]
1.

See discussion at section I.C at page 43.1 for determining whether to
order a public or private sale.

2.

The nature of the property is likely to be the most common reason
for requesting a private sale of personal property. See section VII.C
at page 43.31 for situations where the statute clearly specifies private
sales. But a private sale could be requested for other types of
property also. Example: Two brothers own a racing car. They have
a falling out; can’t agree on a thing; one brother brings a partition
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proceeding to partition (by sale of course) the racing car. The
commissioner might want to sell the car by private sale because he
can get a higher price than at a public auction.
B.

C.

The order of sale must: [G.S. § 1-339.33]
1.

Designate the person authorized to make the sale.

2.

Describe the personal property to be sold sufficient to indicate its
nature and quantity.

3.

Prescribe the terms of the sale as the clerk ordering the sale deems
advisable.

Special private sales.
1.

D.

E.

Certain property may be sold at a private sale at the current market
price after obtaining an order of sale:
a)

Stocks, bonds, and other securities that have a current market
value established on a regular exchange.

b)

Stocks, etc. that are not sold on a regular exchange, but which
the clerk finds to have a known or readily ascertainable
market value.

c)

Farm commodities or produce (cattle, hogs, wheat, etc.) that
the clerk finds to have a readily ascertainable value.

2.

Property determined by the clerk to be subject to rapid deterioration
and therefore perishable may be sold at a private sale after first
obtaining an order for sale.

3.

The special private sales described above are not subject to an upset
bid and need not be confirmed. The sale is final.

Report of sale.
1.

The person holding a private sale must file a report of sale with the
clerk in the county where the proceeding for the sale is pending
within 5 days after date of sale.

2.

The report must show:
a)

Title of the action

b)

Authority under which the person making sale acted.

c)

Description of the personal property sold sufficient to indicate
nature and quantity of property sold to each purchaser.

d)

Name of the buyer(s).

e)

Price and the terms of sale.

f)

Date of the report.

Upset bids. [G.S. § 1-339.36]
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Every private sale of personal property is subject to upset bid, except
special property described in section VII.C at page 43.31 (stocks,
farm commodities, perishable property).

2.

The procedure for upset bids on the public sale of real property is
followed. [G.S. § 1-339.25] See discussion in section IV.F at page
43.11 for upset bid procedure.

3.

When an upset bid is filed for personal property sold at private sale
the subsequent procedure is the same as upset bids for public sales of
real property except if the clerk grants a motion for resale rather than
continued rolling upset bids, the notice of sale must be posted at least
20 days before the sale in the area designated by the clerk for the
posting of notices in the county in which the property is located but
the notice need not be published in a newspaper.

F.

Compliance bond. Because the procedure for upset bids in public sales of
real property applies to private sales of personal property, the clerk may
require a compliance bond for subsequent upset bids. See section IV.G at
page 43.14 for a discussion of compliance bonds.

G.

Order of resale. G.S. § 1-339.36(b) indicates that a motion for resale in lieu
of rolling upset bids may be filed in a private sale of personal property. See
section IV.H at page 43.15 for a discussion of the motion and order.

H.

Confirmation. [G.S. § 1-339.37]

I.

J.

43.32

1.

1.

If no upset bid for property sold at a private sale is submitted within
10 days after the report of sale or last notice of upset bid is filed, the
clerk may confirm the sale in same manner as for a public sale. (See
section IV.I at page 43.16).

2.

Unless otherwise provided in the order for sale, no confirmation is
required for personal property that can be specially sold because it
has a readily ascertainable value or is perishable. (See section VII.C
at page 43.31.)

Delivery of personal property and bill of sale. [G.S. § 1-339.39]
1.

Upon compliance by a purchaser with the terms of a private sale of
personal property, and upon confirmation when required, the person
authorized to hold the sale must deliver the property to the purchaser
and may execute and deliver a bill of sale.

2.

Upon application of the purchaser, the person holding the sale must
do so when required by clerk.

Final report. [G.S. § 1-339.40]
1.

For property that does not have to have an upset bid period or be
confirmed, the final report of sale of personal property may be
included in the report of sale. (See section VI.G.4 on page 43.28.)

2.

Commissioners. [G.S. § 1-339.31]
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3.

VIII.

a)

Commissioners are required to file an account of receipts and
disbursements.

b)

When the sale is for cash, the final report must be filed within
30 days after receipt of proceeds of sale.

c)

When the sale is wholly or partly on time and the
commissioner is not required to collect deferred payments,
the final report must be filed within 30 days after the receipt
of the cash payment, if any, and the receipt of all securities
for purchase price.

d)

A commissioner who is required to collect deferred payments
must file a preliminary report within 30 days of receiving any
required cash and securities for payment of purchase price,
and, if the period of collection extends more than one year,
the commissioner must file annual reports and must file a
final report after collecting all deferred payments.

e)

The clerk must audit and record the reports and accounts.

Other fiduciaries. [G.S. § 1-339.32]
a)

Other fiduciaries include administrators, executors or
collectors of decedents’ estate; receivers; guardians or
trustees of minors’ or incompetents’ estates; administrators,
collectors, conservators or guardians of absent or missing
persons’ estates.

b)

These fiduciaries are not required to file a special account of
receipts and disbursements for the property sold at private
sale, unless directed to do so by the clerk.

c)

Rather they are required to include the account of receipts and
disbursements in their next regular fiduciary account or
report.

Public Sale of Timber By Sealed Bid [G.S. 1-339.13A]
A.

B.

In general.
1.

Only timber may be sold by sealed bid.

2.

A sale of timber by sealed bid is a special form of public sale.

3.

Timber may also be sold by regular public sale by auction or by
private sale. However, sale by sealed bid will most likely bring the
highest price for a big timber sale.

Order of sale. [G.S. § 1-339.13]
1.

Required contents. An order for a public sale must:
a)

Designate the person authorized to hold sale.

b)

Direct that the property be sold to the highest bidder and
specify that the sale is by sealed bid.

c)

Describe the property to be sold.
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2.

C.

Description may be by reference or otherwise.

(2)

Must use a method sufficient to identify the
property.

d)

Designate the county and place where the sale is to be held.

e)

Prescribe the terms of the sale and specify the amount of cash
deposit, if any, to be made by the highest bidder at the sale.

f)

Specify the minimum number of bids that must be submitted
(cannot be fewer than 3).

g)

Specify the time by which the cash deposit by the highest
bidder must be made (cannot be later than 3 days after bids
opened).

h)

If a minor or incompetent has an interest in the property
to be sold, include a finding that the sale is in the best
interest of the minor or incompetent.

Optional contents. The order of public sale may also:
a)

State the method by which the property shall be sold, i.e., in
parts or as a whole.

b)

Direct any posting of notice or advertising in addition to that
required by the statute that clerk deems advantageous.

c)

Specify the number of appraisals to be obtained in a sale of
timber by sealed bids.

Duties of person holding sale before notice of sale. When clerk orders sale of
timber by sealed bids, the person holding the sale must do the following
before giving notice of the sale:
1.
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(1)

Obtain one or more appraisals of the timber to be sold.
a)

Each appraisal must be made by a registered forester or other
person qualified by training and experience to appraise the
timber.

b)

Copies of all appraisals must be included in the report of sale.

c)

The contents of the appraisal are confidential until filed with
the report of sale and shall not be divulged to anyone but the
person holding the sale.

d)

A person conducting an appraisal or the company of the
appraiser cannot submit a bid on the timber appraised nor
may the appraiser conduct an appraisal of the timber for any
other person until after the sale is confirmed.

2.

Determine the place at which and the manner and form in which
sealed bids should be submitted.

3.

Determine the first date on which sealed bids will be accepted, which
cannot be less than 5 days after the date on which the notice of sale is
first published.
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4.
D.

Determine the date, time, and place at which sealed bids will be
opened.

Notice of sale. [G.S. § 1-339.15]
1.

Contents. The notice of sale must:
a)

Refer to the order authorizing the sale.

b)

Specify:

c)

(1)

The date on which sealed bids will first be accepted,

(2)

The place or address at which sealed bids are to be
submitted,

(3)

The manner and form in which sealed bids are to be
submitted,

(4)

The time and place at which sealed bids will be
opened, and

(5)

The minimum number of bids required.

Describe the property to be sold, including any description
that will acquaint bidders with nature and location of
property.
(1)

2.

The notice must indicate if the property will be sold
in parts or as a whole.

d)

State the terms of sale and the amount of cash deposit
required, if any, and the date by which the deposit must be
made.

e)

Include any other provisions required by the order of sale.

Requirements of posting and publishing notice of sale. [G.S. § 1339.17]
a)

Notice of sale must be posted in the area designated by the
clerk for the posting of notices in the county in which the
property is situated for at least 20 days immediately before
the sale.

b)

Publishing requirements.
(1)

Notice must be published in a newspaper qualified
for legal advertisements published in the county
once a week for 2 successive weeks, or if there is no
such paper, then in a newspaper of general
circulation in that county, for the same period.

(2)

The period from the first publication of the notice to
the date of the last publication must not be less than
7 days, including Sundays, and date of last
publication must not be more than 10 days preceding
the date on which sealed bids will be opened.

43.35

JUDICIAL SALES
Advertising begins when designated in the order or any time
after the order is issued if no time is specified. [G.S. § 1339.16]

d)

If the timber to be sold is on property located in more than
one county, posting and advertising is required in each county
in which any part of the timber is situated.

e)

The clerk may require additional posting or advertising of the
notice of sale as the clerk deems advantageous.

f)

The notice also must be given in writing not less than 21 days
before the date on which bids will be opened to a reasonable
number of prospective timber buyers, which must include the
timber buyers listed in the office of the Division of Forest
Resources for the county in which the timber to be sold is
located.

E.

Time of opening bids. Although the statute is not specific since public sales
may not be held on Sundays and cannot commence after 4 p.m., the time set
for opening bids should comply with these provisions.

F.

Opening of bids.
1.

2.

G.
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c)

All sealed bids received on or after the first date for submitting bids
and by the time set for opening the bids must be opened publicly at
the time and place set for opening the bids.
a)

If the minimum number of bids is received and there is only
one highest bid, that bid is announced at that time and that
highest bidder is the purchaser.

b)

The person holding the sale must notify all bidders
immediately of the name and bid of the purchaser.

If the minimum number of bids is not received or if two or more bids
in the same amount are the highest bids, that fact shall be announced
at the time of the opening of the bids, and the person holding the sale
shall notify all bidders. The person holding the sale shall obtain a
new order of sale from the clerk.

Report of sale. [G.S. § 1-339.24]
1.

The person holding the sale must file a report of sale within 5 days
after the date the bids are opened.

2.

The report of sale must be signed by the person holding the sale or
his or her authorized agent or attorney and must show all of the
following:
a)

The title of the action or proceeding.

b)

The authority under which the person making the sale acted.

c)

The date, time and place at which the sealed bids were
opened, the number of bids received, and the amount of each
bid.
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d)

H.

A description of the property sold.
(1)

The description must be sufficient to identify the
property; i.e., the timber on the property described in
deed book 204, page 333.

(2)

If the property is sold in parts, a description of each
part.

e)

The names of the purchasers.

f)

The price at which the property sold (or each part of the
property for property sold separately) and a statement that this
price was the highest bid for the property.

g)

The date of the report.

h)

An affidavit showing that the requirements of posting and
publishing the notice of sale have been complied with,
including a list of the prospective timber buyers who were
given written notice at least 21 days before the date on which
the bids were opened. [G.S. § 1-339.17(e)]

i)

Copies of all appraisals prepared for the person holding the
sale.

Postponement. [G.S. § 1-339.20]
1.

The person authorized to hold sale by sealed bids may postpone the
time for submitting and opening bids to a date, time, and place
certain not later than six days, exclusive of Sunday, after the original
date for the opening of bids.

2.

Because the ending time for filing bids and for opening the bids is
the same, a reasonable interpretation of this statute is that when the
opening of bids is postponed to a later date, the time for submitting
bids is also extended to that date.

3.

See section IV.D at page 43.9 for a discussion of the procedure to
postpone a sale.

I.

No upset bids. The provisions for upset bids do not apply to the sale of
timber by sealed bid. [G.S. § 1-339.25]

J.

Confirmation of sale. [G.S. § 1-339.28]
1.

For a detailed discussion of confirmation generally, see section IV.I
at page 43.16.

2.

Order of confirmation.
a)

In order to confirm a sale of timber by sealed bid the clerk
must determine that:
(1)

The highest bid is an adequate price for the timber
sold; and

(2)

Sale to the highest bidder is in the best interest of the
person or estate for which the timber is being sold.
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b)

3.

4.

K.
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The clerk may consider the following factors, among any
other factors in evidence that the clerk considers relevant, in
making that determination:
(1)

The appraisals obtained by the person who
conducted the sale.

(2)

The number and amounts of the other bids.

(3)

Comparable sales of similar timber within the
relevant time period.

(4)

Short-term market factors that depressed the price at
the time of sale.

(5)

Likelihood of significantly increasing the price
through another sale.

(6)

Additional cost of conducting another sale.

(7)

Effect on the person or estate for whom the timber is
being sold of the delay that would result from
conducting another sale.

c)

The clerk may require a detailed written recommendation
from the commissioner whether to accept or reject the bid
based on the factors the clerk must consider in deciding
whether to confirm the sale.

d)

Practice tip. Although generally the clerk would decide
whether to confirm based on the recommendation of the
person conducting the sale, if the clerk knows there is a
controversy about confirmation, the clerk should set a hearing
and give notice to all of the parties and bidders.

Confirmation is within the sound discretion of the court.
a)

The court in its sound discretion may reject a bid at any time
before confirmation. [Harrell v. Blythe, 140 N.C. 415, 53 S.E.
232 (1906).]

b)

Court can also protect purchaser whenever from fraud or
mistake he has bid too much for the property. [Pittsburgh
Plate Glass Co. v. Forbes, 258 N.C. 426, 128 S.E.2d 875
(1963).]

c)

Sale is made under the authority of the court, and it is the
court’s responsibility to see that justice is done to vendor and
purchaser. [Pittsburgh Plate Glass Co. (above)]

If a minor or incompetent had an interest in the property sold, a
superior court judge as well as the clerk must confirm the sale.
[G.S. § 1-339.28(b); Pike v. Trust Co., 274 N.C. 1, 161 S.E.2d 453
(1968).]

Rights of purchaser.
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1.

Before confirmation. A prospective purchaser has no vested interest
in the property, his bid is but an offer subject to approval of the
court. [Page v. Miller, 252 N.C. 23, 113 S.E.2d 52 (1960).]

2.

After confirmation. A purchaser becomes the equitable owner of the
property.

3.

L.

M.

a)

Upon confirmation, the sale is final. [In re Green, 27
N.C.App. 555, 219 S.E.2d 552 (1975), review denied, 289
N.C. 140, 220 S.E.2d 798 (1976).]

b)

Upon confirmation, title of judgment debtor is divested.
[Page v. Miller 252 N.C. 23, 113 S.E.2d 52 (1960).]

c)

The power of the court is much more restricted after
confirmation. [Perry v. Jolly, 259 N.C. 305, 130 S.E.2d 654
(1963).]

After confirmation, the sale may be set aside only for mistake, fraud,
or collusion. [Becker County Sand & Gravel Co. v. Taylor, 269 N.C.
617, 153 S.E.2d 19 (1967); In re Green, 27 N.C.App. 555, 219
S.E.2d 552 (1975), review denied, 289 N.C. 140, 220 S.E.2d 798
(1976).]
a)

The purchaser may not upset the sale due to minor
irregularities in procedure. [Wadsworth v. Wadsworth, 260
N.C. 702, 133 S.E.2d 681 (1963).]

b)

Purchaser must be given notice and an opportunity to be
heard on a motion to set aside the sale. [Perry v. Jolly, 259
N.C. 305, 130 S.E.2d 654 (1963).]

Delivering property.
1.

G.S. § 1-339.30 implies that after confirmation a deed is tendered for
the sale of timber. At common law, the sale of standing timber was
the sale of real property and a deed was the proper instrument.

2.

Today, the Uniform Commercial Code defines goods for purposes of
sales and security agreements to include standing timber to be cut
and removed under a conveyance or contract for sale. [G.S. §§ 25-2107; 25-9-102]

3.

Therefore, it is not clear whether the person holding the sale gives a
timber deed to the purchaser or executes a contract for the sale of
timber.

Defaulting bidder. [G.S. § 1-339.30]
1.

If the highest bidder at a sale of timber by sealed bids fails to comply
with the bid within 10 days after tender of the deed, the clerk may
direct that the timber be sold to the next highest bidder or may order
a resale. The procedure for a resale is the same as for an original
sale.

2.

A defaulting bidder at any sale is liable on the bid, and in case a
resale is had because of the default, the defaulting bidder is liable to
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extent that the final sales price is less than the defaulting bid plus all
costs of resale(s).

N.

3.

The deposit given by the defaulting bidder secures payment of the
amount for which the defaulting party remains liable. The clerk
either can hold a hearing, determine whether the deposit and
compliance bond are needed to cover the default, and, if so, pay the
deposit and compliance bond to the person holding the sale or hold
the deposit and any compliance bond until a civil action is brought
determining the amount owed on the default and then apply the
deposit to the default.

4.

The statute does not prevent a person from seeking any other remedy
that may be allowed against the defaulting bidder.

Final report.
1.

Commissioner. [G.S. § 1-339.31)
a)

b)
2.
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Commissioners are required to file an account of receipts and
disbursements.
(1)

When the sale is for cash, the final report must be
filed within 30 days after receipt of proceeds of sale.

(2)

When the sale is wholly or partly on time and the
commissioner is not required to collect deferred
payments, the final report must be filed within 30
days after the receipt of the cash payment, if any,
and the receipt of all securities for the purchase
price.

(3)

A commissioner who is required to collect deferred
payments must file a preliminary report within 30
days of receiving any required cash and securities
for payment of the purchase price, and, if the period
of collection extends more than one year, the
commissioner must file annual reports and must file
a final report after collecting all deferred payments.

The clerk must audit and record the reports and accounts.

Other fiduciaries. [G.S. § 1-339.32]
a)

Other fiduciaries include administrators, executors or
collectors of decedents’ estate; receivers; guardians or
trustees of minors’ or incompetents’ estates; and
administrators, collectors, conservators or guardians of absent
or missing persons’ estates.

b)

These fiduciaries are not required to file a special account of
receipts and disbursements for the property sold at public
sale, unless directed to do so by the clerk.
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c)

Rather they are required to include the account of receipts and
disbursements in their next regular fiduciary account or
report.

43.41

JUDICIAL SALES
APPENDIX I

Judicial Sales Flow Chart—Public Sale
If minor or incompetent is owner of
nonperishable personal property to be
sold, superior court judge must
approve order

Clerk issues Order of Sale

Commissioner posts and
publishes notice of sale
of real property

Comm’r posts notice of
sale of personal property

If perishable, clerk
enters order on manner
of sale

Commissioner sells property

Comm’r files report of sale with clerk
Personal property sale is final
unless clerk required confirmation
in order of sale

If real property sold, 10-day upset
bid period
Upset bid and deposit
filed with clerk

No upset bid filed

Comm’r files final report of sale
(may be combined with report of
sale)

Clerk sends Notice of
Upset Bid to
commissioner who
notifies last high bidder
and owner
Upset bid periods until
10 days with no bid

Clerk signs order of confirmation
Comm’r tenders deed to
high bidder

If owner of real property
is minor or incompetent,
judge also must confirm.

Bidder defaults
Clerk orders resale

Comm’r files final account. (If
PR or guardian, clerk might not
require final account in special
proceeding. Accounting in estate
file is required)

Upon request, clerk issues
order of possession
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Judicial Sales Flow Chart—Private Sale
Clerk issues Order of Sale

If minor or incompetent is
owner of nonperishable personal
property to be sold, superior
court judge must approve order

Commissioner sells property

Comm’r files report of sale with clerk

Special personal property
(securities or crops or farm
commodities) sale is final

If real or nonspecial personal
property sold, 10-day upset bid
period

Upset bid and deposit
filed with clerk

No upset bid filed

Clerk sends Notice of
Upset Bid to
commissioner who
notifies last high bidder
and owner
Upset bid periods until
10 days with no bid

Clerk signs order of confirmation

Comm’r delivers deed to
high bidder upon
payment

Upon request, clerk issues
order of possession
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If owner of real property
is minor or incompetent,
judge also must confirm

Upon payment, comm’r delivers
personal property to purchaser

Comm’r files final account. (If PR or guardian,
clerk might not require final require account in
special proceeding. Accounting in estate file is
required)
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I.

General Duties
A.

B.

II.

Before court opens:
1.

See that the bench is neat and clean and properly supplied with legal
pads, sharpened pencils, etc.

2.

See that the General Statutes and any other legal resources used in
the courtroom are complete and in order.

3.

Obtain the mailing addresses of the judge and court reporter for
future use.

4.

Place a copy of the trial calendar on the bench before calling of the
calendar begins. Additionally, some judges may wish to have a copy
provided to them in chambers.

5.

Provide a copy of the calendar to the court reporter.

6.

Be sure that the file for each case on the calendar is available in the
courtroom, is current, and is in proper order.

7.

Be generally familiar with all forms used in court and with the
General Rules of Practice for the Superior and District Courts
(published as a separate volume to the General Statutes).

After court opens:
1.

Remain in the courtroom while court is in session unless the judge
knows that you are leaving. Even when excused by the judge, remain
in close proximity to the courtroom.

2.

Assist the judge in coordinating the attendance of attorneys for the
hearing of motions and for trial.

3.

Perform any other courtroom duties as directed by the presiding
judge.

Duties While Court Is In Session
A.

Maintain minutes for the district and superior court divisions as required by
Rule of Recordkeeping 13.

B.

In a jury session:
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1.

Before court opens, have a brief introductory session with jurors to
familiarize them with the facilities.

2.

Be prepared to assist in jury selection.
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C.

III.

50.2

3.

Be prepared to administer oaths to jurors, to impanel them, to take
their verdict, and to poll the jurors, as required by the judge.

4.

For more information on these topics, see the following chapters:
Courtroom Oaths, Courtroom Procedures, Chapter 51; Clerk’s
Responsibilities for the Grand Jury, Courtroom Procedures, Chapter
55; and Clerk’s Responsibilities for Petit Juries, Courtroom
Procedures, Chapter 54.

In all trials:
1.

Be prepared to swear witnesses. See Courtroom Oaths, Courtroom
Procedures, Chapter 51, for information on administering oaths to
witnesses.

2.

After evidence is offered at trial, take charge of it and keep it secure.
See Clerk’s Handling of Evidence, Courtroom Procedures, Chapter
52.

3.

Record in the minutes the disposition of the matter heard.

4.

If the judge does not sign judgments and orders before the end of the
session, forward them for signature.

Suggested Guidelines
A.

Refrain from any discussion with representatives of the media, unless
approved by the clerk.

B.

Keep all communications between you and the judge concerning a case
confidential, unless otherwise instructed by the judge.

C.

Be respectful to everyone at all times. Address the judge by his or her title.

D.

If a judge or other court official directs you to do an act that makes you
uncomfortable, or which you believe raises legal concerns, advise your
supervisor or the clerk before acting. A courtroom clerk should report any
improper conduct by a judge, including inappropriate comments or contact,
to a supervisor.

E.

Refrain from giving advice about potential litigation, or from giving any
advice in the name of the judge.

F.

Avoid giving the impression to anyone that you will talk to the judge about a
case, or that you know what the judge is going to do in a particular matter.

G.

Never interpose yourself between the judge and others.

H.

Refrain from discussing the merits of any case with any person.

I.

Avoid taking sides in any manner in any pending suit or dispute, by verbal or
nonverbal expressions of opinion.

J.

Be courteous and fair to all persons in and about the courtroom, but show no
favorites.

K.

Never neglect the work of the court to perform other work.

L.

Wear conservative attire appropriate for a business office.
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M.

Do not chew gum or eat while the court is in session.

N.

In all activities, strive to reflect credit upon the court and the judicial system.
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I.

II.

Introduction
A.

Definition. An oath is “[a]ny form of attestation by which a person signifies
that he [or she] is bound in conscience to perform an act faithfully and
truthfully.” [BLACK’S LAW DICTIONARY 1071 (6th ed. 1990)]

B.

Solemnity required. Oaths and affirmations are to be taken and administered
with the “utmost solemnity.” [G.S. § 11-1] When given to a witness, the oath
is designed to awaken his conscience and impress his mind with the duty to
tell the truth. [G.S. § 8C-1, Rule 603]

C.

Who may administer. The clerk, assistant clerk, and deputy clerk are
authorized to administer oaths. [G.S. § 7A-103(2) (clerk); G.S. § 7A-102(b)
(assistant); G.S. § 11-8 (deputy)] The judge can administer an oath as well.

Affirmations
A.

General rule. If a person to be sworn has conscientious scruples against being
sworn in the manner prescribed by the statutes in Chapter 11, then he or she
may be affirmed. [G.S. § 11-4] It is not necessary to question a person about
his or her beliefs, despite some language to that effect in older cases. In
modern practice, an affirmation may be accepted whenever an oath is
required by the rules of civil procedure. [G.S. § 1A-1, Rule 43(d)]

B.

Text of the affirmation. The words of the affirmation are the same as the
words of the prescribed oath, except that the word “affirm” shall be
substituted for the word “swear”, and the words “so help me God” should be
deleted. [G.S. § 11-4] Though the statute does not require any additional
words or phrases, it is the practice in some jurisdictions to add at the end
“and this is your solemn affirmation?”

C.

A witness may refuse to affirm. A witness may refuse to affirm because he or
she considers an affirmation synonymous with an oath.
1.

A refusal to accommodate the religious beliefs of a witness may
constitute error. [Ferguson v. Commissioner of IRS, 921 F.2d 588
(5th Cir. 1991) (refusal by plaintiff/witness); U.S. v. Looper, 419
F.2d 1405 (4th Cir. 1969) (refusal by defendant).]

2.

The beliefs of a witness may be accommodated by allowing a
declaration to tell the truth accompanied by an acknowledgment that
the individual would be subject to penalties for perjury. A sample
declaration follows:
Do you hereby declare that the evidence that you are about to give is,
to the best of your knowledge and belief, accurate, correct, and
complete, and that you understand that you subject to penalties for
perjury during this testimony?
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D.

A juror may refuse to affirm. A juror may refuse to affirm because he or she
considers an affirmation synonymous with an oath.
1.

A refusal to accommodate a juror’s beliefs may constitute error.
[Society of Separationists, Inc. v. Herman, 939 F.2d 1207 (5th Cir.
1991) (refusal by a juror to swear or affirm to answer voir dire
questions truthfully).]

2.

In North Carolina, jurors do not take an oath before voir dire
questioning. However, a juror may refuse to take the standard juror
oath by swearing or affirming. If that happens, the clerk, with the
judge’s approval, may offer the standard juror oath in the form of a
declaration as set out below.
Do you hereby declare that you will truthfully and without prejudice
or partiality try all issues in civil or criminal actions that come before
you and give true verdicts according to the evidence?

3.
III.

Procedure for Administering Oaths to Witnesses
A.

51.2

If the juror refuses this accommodation, the court could dismiss the
juror without penalty.

Oath may be taken on any religious text holy to the person taking the oath.
1.

Although G.S. § 11-2 requires the party to be sworn upon the “Holy
Scriptures” (the Christian Bible), the court has held that the sole
object of that statute was “to prescribe forms, adapted to the religious
belief of the general mass of the citizens, for the sake of convenience
and uniformity” and that if the legislature’s intent had been to
exclude persons of other religions from taking an oath, it would be
void because it would violate the North Carolina Constitution
provision that all persons “have a natural and inalienable right to
worship Almighty God according to the dictates of their own
consciences.” [Shaw v. Moore, 49 N.C. 25 (1856).]

2.

In Shaw, the court pointed out that the common law applies in North
Carolina, and at common law Jews were allowed to swear upon the
Old Testament and other non-Christians could swear “according to
the form on which they hold to be most sacred and obligatory on
their consciences.”

3.

A 2007 ruling in superior court reaffirmed the law set out in Shaw in
a case challenging a Guilford County judge’s ruling prohibiting a
Muslim from swearing on the Quran. [American Civil Liberties
Union of North Carolina v. North Carolina, Wake County Superior
Court 05 CVS 9872, May 24, 2007. In the original proceeding in the
case in 2005, a superior court judge dismissed the case, but the
dismissal was overturned in American Civil Liberties Union of North
Carolina v. North Carolina, 181 N.C. App. 430, 639 S.E.2d 136
(2007). The May 24 decision was the trial court hearing after the
court of appeals reversal.]
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B.

Placing of hand on Bible. In general, oaths are to be given while the party to
be sworn has placed his or her left hand upon the Bible, “in token of his [or
her] engagement to speak the truth.” [G.S. § 11-2] The party customarily
raises his or her right hand.

C.

Alternate procedure. If an individual has conscientious objections to placing
his or her hand on the Bible, G.S. § 11-3 sets out another rather archaic
procedure.

D.

IV.

1.

The oath may be administered by having the party to be sworn lift
his or her right hand “up towards heaven, in token of his [or her]
solemn appeal to the Supreme God.” The party also recites an
introduction, set out in G.S. § 11-3, to the appropriate oath.

2.

Because an individual unwilling to place his or her hand on a Bible
also may object to this procedure, the better practice for such an
individual is the affirmation discussed in sections II at page 51.1 and
V at page 51.5.

General matters.
1.

Witnesses should be sworn separately because there may be a
dilution of meaning when witnesses are sworn as a body.

2.

The witness should be in the witness box and facing the jury, if
possible, as the jurors will pass on credibility, not the clerk. If no
jury, the witness should face the judge.

3.

Speak slowly, clearly, and loudly. The oath is not a private matter
between the clerk and witness.

Procedure for Administering Oaths to Jurors
A.

Jurors must be sworn, selected, and impaneled. The clerk’s role in the
swearing and impaneling of jurors is set out below. The clerk’s role in the
selection process is discussed in Clerk’s Responsibilities for Petit Juries,
Courtroom Procedures, Chapter 54.

B.

Swearing or affirming jurors.
1.

The grand jury foreperson and new grand jurors are given oaths that
are set out in section V at page 51.5. [G.S. § 15A-622(f)] These oaths
may by given by either the presiding judge or by the clerk.

2.

G.S. § 9-14 provides that all jurors not selected as grand jurors are
sworn by the clerk at the beginning of court using the oath for petit
jurors set out in section V at page 51.5.
a)

The procedure most often used for giving the oath to jurors
is to administer the oath to the entire panel. This is often
done in the jury room, and is usually accomplished by
passing out the available Bibles with instructions to jurors to
share as necessary.

b)

The AOC considers a sworn juror to have met the “service”
requirement for payment and exemption purposes even if the
juror is not impaneled. In any district following this practice,
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the clerk may wish to have jurors see the judge about being
excused before administering the oath.
3.

4.

Applicable law.
a)

The practice of giving this general oath to all jurors, before
they are selected for specific trials, has been upheld. [State v.
Smith, 268 N.C. 659, 151 S.E.2d 596 (1966), cert. denied,
151 S.E.2d 596 (1967).]

b)

The practice of administering the oath to the jury panel in a
jury assembly room outside a defendant’s presence was
upheld in State v. Workman, 344 N.C. 482, 476 S.E.2d 301
(1996). [See also State v. McNeill, 349 N.C. 634, 509 S.E.2d
415 (1998), cert. denied, 528 U.S. 838 (1999) (defendant has
no right to be present where prospective jurors are
preliminarily sworn in, oriented, and generally qualified for
service by a deputy clerk in the jury assembly room).]

c)

The record should reflect that the jury was duly sworn. [State
v. Thomas, 344 N.C. 639, 477 S.E.2d 450 (1996), cert.
denied, 522 U.S. 824 (1997) (recognizing the sufficiency of
a journal entry to the effect that an oath was given).]

Affirmations may be routinely administered to all by use of a format
combining oaths and affirmations.
a)

The clerk should advise the jurors that a combination oath
and affirmation will be administered and that those choosing
to affirm do not need to place their hands on a Bible or other
sacred text.

b)

The following are two examples of the combination
oath/affirmation:

c)

C.

Do you solemnly swear or affirm that you will
truthfully and without prejudice or partiality try all
issues in civil or criminal actions that come before
you and give true verdicts according to the evidence,
so help you, God, or this is your solemn affirmation?

(2)

Do you solemnly swear or affirm that you will
truthfully and without prejudice or partiality try all
issues in civil or criminal actions that come before
you and give true verdicts according to the
evidence?

Jurors are not required to take an additional oath “to tell the
truth.” [State v. McNeill, 349 N.C. 634, 509 S.E.2d 415
(1998).]

Impaneling the jury.
1.
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(1)

After the oath is administered and jurors have been selected for a
particular matter, the clerk impanels those selected to hear the case:
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Members of the jury, you have been sworn or affirmed and are now
impaneled to try the issue in the case of the State of North Carolina
versus ____________ [or the case of A.B. v. C.D.]. You will sit
together, hear the evidence, and render your verdict accordingly.
2.

V.

This instruction must be given in a criminal case. [G.S. § 15A-1216]
Failure to do so has been found prejudicial error. [State v. Stephens,
51 N.C. App. 244, 275 S.E.2d 564 (1981).] The impaneling
instruction also may be given in a civil case.

Particular Oaths
A.

Grand jurors. The foreperson and new grand jurors are required by G.S. §
15A-622(f) to take the following oaths that are prescribed in G.S. § 11-11.
1.

Grand jury foreperson. Do you, as foreperson of this grand inquest
for the body of this county, swear (or affirm) that you shall diligently
inquire and true presentment make of all such matters and things as
shall be given you in charge; that the State’s counsel, your fellows’
and your own you shall keep secret; that you shall present no one for
envy, hatred or malice; neither shall you leave anyone unpresented
for fear, favor or affection, reward or the hope of reward; but you
shall present all things truly, as they come to your knowledge,
according to the best of your understanding; so help you, God (and
this is your solemn affirmation?)

2.

Grand juror. Do you swear (or affirm) that the same oath which your
foreperson hath taken on his part, you and each of you shall well and
truly observe and keep on your part; so help you, God (and this is
your solemn affirmation?)
Since the statute contemplates the grand jurors taking the same oath
as their foreperson without actually repeating the words of the oath,
before administering the oath to the foreperson, the clerk should
instruct the grand jurors of this procedure and ask them to listen to
the oath. Alternatively, the clerk may swear the grand jurors with the
foreperson’s oath, modified by deleting the reference in the first
phrase to “foreperson” and substituting “a grand juror”.

3.

Grand jury officer. Do you swear (or affirm) that you will faithfully
carry all papers sent from the court to the grand jury, or from the
grand jury to the court, without alteration or erasement, and without
disclosing the contents thereof; so help you, God (and this is your
solemn affirmation?)
Note: The grand jury officer will usually be the bailiff. It may be
another deputy assigned to this task.

B.

Petit jury.
1.

Petit juror. Do you solemnly swear (or affirm) that you will
truthfully and without prejudice or partiality try all issues in civil or
criminal actions that come before you and give true verdicts
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according to the evidence, so help you, God (and this is your solemn
affirmation?) [G.S. § 11-11]
2.

Petit jury officer when jury is sequestered. The petit jury officer will
usually be the bailiff or another deputy assigned to this task.
a)

Do you swear (or affirm) that you will keep every person
sworn on this jury in some private and convenient place
when in your charge; that you shall not suffer any person to
speak to them, neither shall you speak to them yourself,
unless it be to ask them whether they are agreed in their
verdict, but with leave of the court; so help you, God (and
this is your solemn affirmation?) [G.S. § 11-11]

b)

G.S. § 15A-1236(c) requires that the officer in charge of a
sequestered criminal jury take an oath that differs slightly
from the oath set out in G.S. § 11-11. The following is an
example of an oath that complies with G.S. § 15A-1236(c)
and also contains the basic provisions in G.S. § 11-11:
Do you swear (or affirm) that you will keep every person
sworn on this jury together in some private and convenient
place when in your charge; that you shall not suffer any
person to speak to or otherwise communicate with them on
any subject connected with the trial, neither shall you speak
to or otherwise communicate with them yourself, unless it be
to ask them whether they are agreed in their verdict, but with
leave of the court; and that you will return the jurors to the
courtroom as directed by the judge; so help you, God (and
this is your solemn affirmation?)

3.

C.
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No separate oath for foreperson. As the foreperson of a petit jury is
not selected until the jury begins deliberations, there is no separate
oath for the petit jury foreperson.

Witnesses.
1.

Criminal action (capital case). Do you swear (or affirm) that the
evidence you shall give to the court and jury in this trial, between the
State and the prisoner at the bar, shall be the truth, the whole truth,
and nothing but the truth; so help you, God (and this is your solemn
affirmation?) [G.S. § 11-11]

2.

Criminal action (noncapital case). Do you swear (or affirm) that the
evidence you shall give to the court and jury in this action between
the State and __________________ shall be the truth, the whole
truth, and nothing but the truth; so help you, God (and this is your
solemn affirmation?) [G.S. § 11-11]

3.

Civil action. Do you swear (or affirm) that the evidence you shall
give to the court and jury in this cause now on trial, wherein
______________ is plaintiff and ______________ defendant, shall
be the truth, the whole truth, and nothing but the truth; so help you,
God (and this is your solemn affirmation?) [G.S. § 11-11]
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4.

D.

Grand jury. Do you swear (or affirm) that the evidence you shall give
to the grand jury, upon this bill of indictment against __________,
shall be the truth, the whole truth, and nothing but the truth; so help
you, God (and this is your solemn affirmation?) [G.S. § 11-11]
NOTE: The grand jury foreperson is authorized to administer oaths
to witnesses before that body. [G.S. § 15A-623(b)]

Interpreter. G.S. § 8C-1, Rule 604, requires that an interpreter take “an oath
or affirmation that he [or she] will make a true translation.” No specific form
of oath is set out in the statute; the following example is given for an
interpreter for the hearing impaired or for a non-English speaking individual.
Do you solemnly swear (or affirm) as an interpreter in this case that you will
make a true and correct translation of every question or instruction
propounded to this witness [or defendant or party to the action] and every
question or statement made by him [or her], so help you, God (and this is
your solemn affirmation?)

E.

VI.

Transcript of plea. G.S. § 15A-1026 requires a verbatim record of the
proceedings at which a defendant pleads guilty in superior court or to a
felony in district court. AOC-CR-300 is used for this exchange and requires
the defendant to be sworn at the start of the proceeding and at the end of the
proceeding. No specific form for these oaths is set out in the general statutes;
the following example would seem to be appropriate.
1.

Do you swear (or affirm) to tell the truth, the whole truth and nothing
but the truth, so help you, God (and this is your solemn affirmation?)
(Asked before judge goes over the transcript of plea form.)

2.

Do you swear (or affirm) that you have read or heard these questions
and understand them, and the answers shown are the ones that you
gave in open court, and that they are true and accurate, and that no
one has told you to give false answers in order to have the Court
accept your plea in this case, and that the terms and conditions of the
plea as stated in the transcript, if any, are accurate, so help you, God
(and this is your solemn affirmation?) (Asked after judge has gone
over transcript of plea and defendant is asked to sign AOC-CR-300
that contains this statement.)

Miscellaneous
A.

Criminal contempt. The willful refusal to be sworn or affirmed as a witness
may be punished as criminal contempt. [G.S. § 5A-11(a)(4)] The judge also
has discretion to punish such a refusal as civil contempt.

B.

Fee for administration of oath. The clerk is required to collect the fee for
administering an oath set out in G.S. § 7A-308 except when the service is (i)
performed as part of the regular disposition of any action or (ii) the swearing
in of a public official. Therefore, under exception (i), there would be no fee
for courtroom oaths.
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I.

II.

General Rule
A.

Rule 14 of the General Rules of Practice for the Superior and District Courts
(hereafter, “Rule 14”) sets out the clerk’s responsibility for trial evidence.

B.

Rule 14 has three components: it makes the clerk the official custodian of
evidence; it requires exhibits offered or admitted as evidence to be given to
the clerk; and it sets out a procedure for the return of evidence to the offering
party.

C.

Evidence in non-criminal proceedings.
1.

Rule 14 applies to evidence received in all proceedings, not just
criminal cases. However, because most sensitive evidentiary
questions arise in criminal cases, this Chapter uses criminal
terminology to explain the clerk’s responsibility for exhibits, such as
referring to exhibits offered by “the State,” rather than by a
“plaintiff.”

2.

Specific periods for appeal described in this chapter are the criminal
appeal periods. When applying a rule described in this chapter that
depends on a period for appeal, but the case in question is noncriminal (civil, special proceeding, or estate), the clerk should be
careful to use the appeal period applicable to that particular
case type, not the criminal appeal period listed.

3.

Sections I - X, XVII, and XVIII of this chapter apply to all evidence
offered or admitted before the courts in all case types. The other
sections, XI – XVI, concern special rules for exhibits offered or
admitted in criminal cases, only.

The Clerk as the Official Custodian (all case types)
A.

B.

Once any item of evidence has been introduced (offered or admitted), the
clerk (not the court reporter) is the official custodian of the evidence and is
responsible for its safekeeping and availability for use at trial and as needed
during an appeal. [Sup. and Dist. Ct. R. 14]
1.

The clerk may not always have physical custody of the evidence in
the courtroom, but the clerk should maintain “eye contact” with it at
all times.

2.

The clerk’s responsibility for the evidence continues during breaks
and overnight, which requires that the clerk retain control of an item
of evidence at all times.

Having sole responsibility for criminal evidence is a serious undertaking.
1.
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Some of the evidence may not be capable of being duplicated.
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2.
C.

III.

If evidence is lost or damaged, the outcome of a trial may be
affected.

The clerk’s duty as custodian of evidence continues until a case’s final
resolution, meaning disposition at the trial division from which no appeal is
taken, or final certification of an appeal from the appellate division.

The Clerk’s Receipt of the Evidence (all case types)
A.

The procedure for marking exhibits may vary from district to district.
Generally, exhibits may be marked by the court reporter, counsel for either
side, or the courtroom clerk, unless the judge has a different policy.

B.

After being marked for identification, all exhibits offered or admitted into
evidence are to be placed in the custody of the clerk, unless otherwise
ordered by the court. [Sup. and Dist. Ct. R. 14] The clerk should obtain
custody of all items of evidence as soon as possible or at least by the end of
the day.

C.

1.

“Unless otherwise ordered by the court” means that the court has
complete discretion to order alternate custody arrangements for
exhibits offered or admitted.

2.

If an exhibit is such that the clerk cannot retain it securely, for
reasons like a lack of storage space for exceedingly large items (e.g.,
a car seat or mattress) or due to special storage needs of the evidence
(e.g., biological material that must be frozen), the courtroom clerk
should bring the issue to the attention of the presiding judge so that
the court can order alternate custody arrangements.

If not otherwise ordered by the court, the clerk is responsible for items of
evidence offered but not admitted, as well as those items admitted.
1.

Because the clerk becomes the custodian of evidence only when the
evidence is offered as an exhibit at trial, parties may not deposit
evidence with the clerk simply for safekeeping or as a general
repository.

2.

In some counties, it is customary for the offering party to retain
custody of exhibits offered but not admitted. However, because Rule
14 makes the clerk the custodian of all exhibits offered, “unless
otherwise ordered by the court,” the clerk should ensure that there is
an order to that effect before allowing parties to retain exhibits
offered but not admitted. A local administrative order from the
senior resident superior court judge and chief district court judge
would suffice to support the practice.

3.

The clerk should take steps to ensure receipt of all items or a proper
record of who retains custody of them.
a)
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As noted above, the clerk may ask the judge to order that
certain exhibits be retained by the offering party, such as
exhibits offered but not admitted, or those that the clerk
knows will be impractical or impossible for the clerk’s
office to retain.
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b)

D.

E.

IV.

If the judge has not entered such an order, and the clerk does
not receive an offered item, the clerk should either:
(1)

Obtain the item from the offering party;

(2)

Bring the matter to the attention of the judge, who
may order that the item be retained by the offering
party; or

(3)

Note that the item was not received, along with any
other relevant information, such as the person
having custody.

Handling of evidence.
1.

The clerk should be careful to handle evidence in a manner that does
not place the clerk at risk or place the evidence at risk of damage,
degradation, or contamination.

2.

The clerk should take special care when handling exhibits
designated as biological evidence at a criminal trial.
a)

The custodian of biological evidence, which includes the
clerk while the evidence is in the clerk’s custody, must
preserve it in a manner “reasonably calculated to prevent
contamination or degradation” of the evidence.
[G.S. § 15A-268(a1)]

b)

For guidelines on handling and storage of biological
evidence, see section V.A.2.b) on page 52.5 and the most
recent guidelines for such evidence from the State Bureau of
Investigation (SBI), first published to clerks and district
attorneys December 7, 2009.

After evidence is received, the clerk must be prepared to:
1.

Document the item; and

2.

Store the item, both in the short term during trial, and for the long
term if there is an appeal.

Documenting Receipt of Evidence (all case types)
A.

B.

There are at least two ways for the courtroom clerk to document or make a
record of evidence during trial.
1.

The clerk may make notes in the minutes as exhibits are offered or
admitted.

2.

The clerk may use an exhibit log to make a record of the exhibits.
EXHIBITS/EVIDENCE LOG (AOC-G-150) may be used.

Advantages of using an exhibit log. Clerks are encouraged to use the exhibit
log, because:
1.

Exhibit information is summarized in one place. For criminal cases,
this makes it easier to include in the case file for
microfilming/scanning at case disposition, as required by G.S. §
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15A-268(h) for certain serious felonies and by the Rules of
Recordkeeping for all felony cases.
2.

Use of a standard format makes it easy for one courtroom clerk to
substitute for another.

3.

The log is easily duplicated so that copies can be provided to
counsel, court reporters, or other parties upon request, and can be
placed on the envelope or box containing the exhibits. (The original
is kept in the court file.)
a)

4.

C.

D.

V.

Additional information about the exhibits can be noted on the log,
such as:
a)

Retention by a party or other agency; and

b)

Their final disposition or delivery to another entity,
including a receipt on the log by the receiving entity.

Whichever method is used, the courtroom clerk should record at least the
following information about an exhibit:
1.

The exhibit number;

2.

Whether it is the state’s exhibit or the defendant’s (which may be
part of the exhibit number);

3.

A description of the exhibit;

4.

Whether or not the court found the exhibit to constitute “biological
evidence” and, if so, the name of the collecting agency [G.S. § 15A268(a3)];

5.

The identity of a party or other entity ordered to retain custody of the
exhibit; and

6.

Confirmation that the exhibit was admitted.

Other information that may be helpful to include:
1.

The date offered; and

2.

The date admitted, if different.

Storing of Exhibits (all case types)
A.

The physical aspects of storage.
1.

52.4

For biological evidence in criminal cases, G.S. § 15A268(a7) provides that, upon a defendant’s written request, a
custodial agency must prepare an inventory of biological
evidence relevant to the defendant’s case that has been
preserved pursuant to G.S. 15A-268. Use of AOC-G-150,
which provides a pre-printed space for designating
biological evidence, makes it easy to provide this inventory
upon request.

All evidence from a case should be stored together to the extent
possible.
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2.

a)

Documentary evidence and small items may be placed in a
large envelope.

b)

It may be the practice in some jurisdictions to place
documentary evidence in the case file, especially if there are
only a few exhibits. Clerks should be aware that evidence
stored in this manner is not very secure and may be
misplaced.

c)

Cardboard boxes or plastic garbage bags may be used for
large or bulky items. Evidence may be seen if clear plastic
bags are used. However, some biological evidence should
never be stored in plastic. See section 2.b), below.

Exhibits with special storage concerns.
a)

Cash.
1) The clerk should not deposit or invest cash pursuant to G.S.
§ 7A-112 or 7A-112.1 when it is offered as an exhibit at
trial. The specific currency offered or admitted may be
necessary to the proceeding.
2) Because of its attractiveness for theft, the clerk should take
special care to secure cash in a location accessible only to
the clerk’s staff who are tasked with the retention and
maintenance of evidence.
3) If the clerk does not have an adequately secure location for
storing cash, the clerk should ask the presiding judge to
order alternate custody of the exhibit.

b)

Biological evidence.
1) Physical evidence that is “reasonably likely to contain any
biological evidence” in a criminal proceeding must be
“preserved in a manner reasonably calculated to prevent
contamination or degradation of any biological evidence that
might be present, subject to a continuous chain of custody,
and securely retained with sufficient official documentation
to locate the evidence.” [G.S. § 15A-268(a1)]
2) When a physical exhibit is offered at a criminal trial, the
presiding judge must determine whether or not the exhibit
constitutes “biological evidence,” and, if so, direct that the
evidence be so designated in the court’s records. [G.S. §
15A-268(a3)]
3) When an exhibit is designated as biological, the clerk should
take special care to avoid handling or storage of the exhibit
that might expose the clerk to any risk or might damage the
evidentiary value of the exhibit. Anyone handling evidence
designated as biological should always wear protective
gloves.
4) Biological evidence in plastic.
52.5

CLERK’S HANDLING OF EVIDENCE
a. Most exhibits containing dried biological evidence
(e.g., clothing with dried blood stains) should not be
stored in airtight, plastic containers (e.g., sealed
plastic bags), because condensation in the container
may compromise the parties’ ability to perform tests
on the evidence. If the offering party offers such
evidence in an airtight, plastic container, the
courtroom clerk should ask the court to instruct that
the collecting agency provide a container that
complies with current guidelines of the State Bureau
of Investigation (SBI) for the exhibit’s preservation.
b. Biological exhibits that are not completely dry (e.g.,
soft tissue, liquid blood, etc.) should be retained in a
sealed container amenable to freezing.
5) For additional guidance on handling and storage of
biological evidence, the clerk should consult the SBI’s most
recent guidelines for such evidence (first published to clerks
and district attorneys December 7, 2009). [G.S. § 15A268(a2)]
3.

Storage outside the evidence vault. Some evidence, such as guns in a
gun rack or extremely large items, may need to be stored separately.
a)

If items are stored separately, it should be noted on the
exhibit log or in the minutes and also on the envelope or box
containing other evidence from the case.

b)

Additionally, the item stored separately should be tagged
with the case number and other relevant information.

c)
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(1)

Tape may lose its adhesive quality over time so the
clerk may want to attach the label containing the
case number with string or some other type of
secure fastener.

(2)

Alternatively, the clerk may place the item to be
stored separately in a box or other container on
which the necessary information can be written.

Exhibits stored separately from the regular evidence storage
space still should be stored securely, so that only appropriate
staff of the clerk’s office have physical access to the
exhibits. If the clerk lacks the facilities necessary to store an
exhibit, the clerk should inform the presiding judge and
request an order for custody by some other entity.

4.

The clerk should attach a copy of the exhibit log to the envelope or
box or label the container with identifying information such as the
case name and number. Other information such as the date of trial,
and the names of the attorneys, may be included.

5.

The use of multiple envelopes or boxes should be noted by marking
them “1 of 4,” “2 of 4,” etc. This also should be noted on the log or
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in the minutes. If the index card or notebook system discussed in
subsection D below is used, it could be noted there as well.
B.

C.

Storage during trial.
1.

Exhibits should be stored overnight in the evidence vault, if one is
available, or in the locked storage area usually used for exhibits. The
clerk should have exclusive access to the exhibits.

2.

During short breaks such as lunch, the evidence should be secured
but alternate facilities may be used if more convenient. For example,
a closet or office near the courtroom may be used if it can be locked.
Use of such an alternate facility should be avoided, if any individual
other than staff of the clerk’s office (e.g., cleaning crews, inmates,
community service workers, or law enforcement officers) has access
to that space.

3.

For short breaks, evidence may be left in the courtroom:
a)

If the bailiff will remain in the courtroom at all times and is
aware that he or she is the temporary custodian of the
evidence; or

b)

If the courtroom will be locked at all times and, upon being
reopened, will be attended by the clerk or the bailiff.

Storage after trial.
1.

At the end of the trial, the evidence should be placed in the evidence
vault or storage area.
a)

If the appeal period passes without notice of appeal, the
clerk should follow the disposition procedure set out in Rule
14. (See sections IX-XV at pages 52.14 to 52.26.)

b)

When notice of appeal is given.
(1)

The clerk must maintain the evidence until after
certification of a final decision from the appellate
division. After such certification, the clerk should
follow the disposition procedures of Rule 14. (See
sections IX-XV at pages 52.14 to 52.26 for
disposition procedures.)

(2)

It may be helpful to note the fact of appeal on the
index card (discussed below) or exhibit log. Some
clerks also mark the envelopes or boxes containing
the evidence.

(3)

If necessary, the evidence should be organized and
secured for long-term storage.

(4)

If an exhibit is transmitted to the appellate division
as part of the record on appeal, it generally will not
be returned to the clerk, so the clerk will not be
responsible for its final disposition or long-term
retention. (See section XVIII.D. at page 52.29.)
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2.

D.

If the clerk has insufficient space or some other problem storing an
item of evidence, the clerk may ask the judge for an order regarding
its storage.
a)

If the clerk is aware of the problem at the end of trial, the
judge may order from the bench that the item be returned to
law enforcement or, depending on the item, to the offering
party.

b)

If a problem arises after the trial is concluded, the clerk may
wish to obtain a written order regarding the item. The clerk
should notify the parties of his or her intention to seek such
an order.

Documenting the contents of the storage area.
1.

2.

It may be helpful to implement a system to keep a current or running
inventory of the contents of the storage area.
a)

It can be used to locate evidence if the vault or storage area
is large.

b)

It can be used to help the clerk know the time after which
evidence may be disposed of or removed.

Some suggestions for such a system are:
a)

b)

An index card system.
(1)

To implement this procedure, an index card with the
relevant case information and location of the
exhibit(s) is completed and placed in a small box in
the vault or storage area.

(2)

A sample index card is included as Appendix I.

A notebook system.
(1)

3.
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To implement this procedure, a notebook containing
the exhibit logs or forms used for each criminal
matter is maintained.

For either system:
a)

When evidence is placed in the vault or storage area, an
index card or log (which may be a photocopy of AOC-G-150
from the case file) is completed and placed in the box or
notebook.

b)

The index card or log is filed by case number or the
defendant’s last name.

c)

Depending on the size of the storage area, shelves may be
numbered, and depending on their size, divided into
sections. If necessary, the shelf and section on which
evidence is located could be noted on the index card or log.

d)

When evidence from a matter is disposed of, the index card
or log is updated. If all evidence from a matter is disposed
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of, the index card or sheet is removed from the box or
notebook, ensuring that the box or notebook only contains a
card or log for cases for which evidence is currently
maintained.
e)

4.

VI.

Upon removal from the box or notebook, the index card or
log should be placed in the case file. If the case file was
microfilmed or scanned at disposition of the case, prior to
final disposition of the exhibit(s), the index card or log
should be scanned via the active method to maintain a
permanent record of the final disposition of the exhibit(s).

An automated system also could be implemented if the county has
provided an application for documenting the inventory of the
evidence vault or storage area.

Examination of Evidence (all case types)
A.

Handling of evidence. When allowing the inspection or examination of
evidence by any person, the clerk should take care to ensure that the person
inspecting an exhibit is not placed at risk and that the evidence is not placed
at risk of damage, degradation, or contamination. (See section III.D on page
52.3.)

B.

Examination by jurors.

C.

1.

If the jury in a criminal matter requests during deliberations to
review evidence, the judge may permit the jury to reexamine
exhibits in the courtroom after notice to the prosecutor and the
defendant. [G.S. § 15A-1233(a)] The jury may examine the
requested evidence in open court without obtaining the consent of
the parties. [State v. Lee, 128 N.C.App. 506, 495 S.E.2d 373, appeal
dismissed, 348 N.C. 76, 505 S.E.2d 883 (1998).]

2.

In a criminal trial, evidence may be taken to the jury room only with
consent of all the parties. [G.S. § 15A-1233(b); State v. Huffstetler,
312 N.C. 92, 322 S.E.2d 110 (1984), cert denied, 471 U.S. 1009
(1985).] If evidence is taken to the jury room, the clerk should ask
the judge to instruct the jury about any special concerns for the
evidence’s handling (e.g., latex gloves for exhibits containing
biological evidence) and should ensure that all evidence is returned
to the clerk’s custody.

3.

Materials must be admitted into evidence before being published to
jurors. [State v. Hines, 131 N.C.App. 457, 508 S.E.2d 310 (1998)
(when materials not admitted into evidence were inadvertently
included in exhibits published to the jury, defendants’ constitutional
rights were violated and a new trial was ordered).]

Examination by others.
1.

Two statutes might be applicable to review of evidence by persons
other than those directly involved in a case (e.g., by the general
public or the media).
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2.

a)

The Public Records Act, G.S. Chapter 132, gives the public
a broad right of access to records in the possession of public
agencies and officials.

b)

G.S. § 7A-109 also gives the public the right to inspect
records, files, dockets, and indexes maintained by the clerk
in criminal and other proceedings.

c)

See, e.g. Virmani v. Presbyterian Health Services Corp., 350
N.C. 449, 515 S.E.2d 675 (1999) (records that are not public
records become public records when filed with the clerk as
part of the complaint); G.S. § 15A-1002(d) (but evaluation
of capacity to proceed is not public record until introduced
into evidence).

While the public’s right to view previously admitted trial exhibits in
the custody of the clerk has not been directly considered to date, a
few general conclusions may be made.
a)
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The public has the right to view exhibits on hand during the
trial.
(1)

This right is not unqualified, however. G.S. § 1326(f) provides that inspection of a public record,
which because of its age or condition could be
damaged during inspection, may be made subject to
reasonable restrictions.

(2)

As a rule, individuals are allowed to view evidence
in the courtroom in the presence of the clerk and at a
time that does not disrupt the proceedings.

(3)

The clerk has no duty to provide access to exhibits
that have not yet been offered into evidence, and for
which the clerk therefore is not the custodian. Any
requester asking to see exhibits not yet offered into
evidence should be directed to counsel for the
appropriate party.

(4)

The clerk should not allow fragile or otherwise
sensitive evidence to be handled or inspected in a
manner than might risk its integrity. This is
particularly true if the exhibit has been found by the
court to contain biological evidence, because mere
handling may contaminate the exhibit with the
handler’s skin cells, fingerprints, breath, etc.

(5)

The district attorney and attorney for the defendant
may wish to be present when evidence is being
viewed, but the clerk should not deny or
unreasonably delay inspection merely because
counsel for the parties cannot be or is not present.

(6)

The clerk should not allow inspection of any exhibit
ordered sealed by the court, unless the court orders
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access or a condition for unsealing specified in the
sealing order has been met.

D.

b)

The public has a right to view evidence remaining in the
custody of the clerk after the trial is over, even though the
evidence may have been protected or confidential before its
introduction. [See Times-News Publishing Co. v. State, 124
N.C.App. 175, 476 S.E.2d 450 (1996), review denied, 345
N.C. 645, 483 S.E.2d 717 (1997).]

c)

Evidence that is public while in the possession of the clerk is
reclothed with protection if it is turned over to the district
attorney for use in the reinvestigation and retrial of a
criminal matter, or to any other agency for which there is a
statutory exemption from disclosure. [Times-News
Publishing Co. v. State, 124 N.C.App. 175, 476 S.E.2d 450
(1996), review denied, 345 N.C. 645, 483 S.E.2d 717 (1997)
(exhibits returned to the State for retrial became law
enforcement investigatory evidence again, which are not
public records subject to disclosure under G.S. § 132-1.4).]
More to the point, once the evidence has been returned to
the offering party or collecting agency, the clerk is no longer
the custodian within the meaning of the Public Records Act,
so the clerk cannot provide the evidence for inspection in
response to a public records request.

Inspection/copying of autopsy photographs or videos.
1.

2.

Photographs and video or audio recordings of autopsies are open to
inspection if made part of the clerk’s records.
a)

Normally, autopsy photos and recordings are not public
records within the meaning of the Public Records Act. [G.S.
§ 132-1.8]

b)

However, the exemption of autopsy photos and recordings
from the Public Records Act applies “except as otherwise
provided in G.S. § 130A-389.1.” That statute limits
disclosure of autopsy photos and recordings by certain
medical personnel, but subsection (f) of that statute provides
that the section does not apply to photos or recordings in
“criminal, civil, or administrative proceedings.”

c)

The limitation on disclosure of autopsy photos or recordings
therefore does not apply if such records are made part of a
court proceeding, which would include their offer or
admission into evidence. Autopsy photos or recordings
offered as exhibits and placed in the custody of the clerk
are open for inspection like any other exhibit.

Although the normal limitations on disclosure of autopsy photos and
recordings do not apply to court proceedings, the statute makes clear
that the court may, upon good cause shown, restrict or otherwise
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control the disclosure of such records, which could include ordering
them sealed. [G.S. § 130A-389.1(f)]
VII.

“Sealed” Evidence (all case types)
A.

G.S. § 7A-276.1 provides in part:
[N]o court shall issue any rule or order sealing, prohibiting, [or] restricting
the publication or broadcast of the contents of any public record as defined
by any statute of this State, which is required to be open to public inspection
under any valid statute, regulation, or rule of common law.
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B.

Since this statute was adopted in 1977, a judge’s inherent authority to seal
items, including items admitted as evidence, has not been challenged.

C.

However, since judges can, under limited circumstances, shield court
proceedings and records from the public, they will continue to order, from
time to time, that evidence be sealed. [See Virmani v. Presbyterian Health
Services Corp., 350 N.C. 449, 515 S.E.2d 675 (1999).] The clerk should
implement procedures to ensure that sealed evidence is always identified
with the case but remains confidential.

D.

The procedure should include the following steps or others similarly
designed:
1.

Package the evidence appropriately in either an envelope, box, or
bag;

2.

Label it with the case number and other relevant information;

3.

Mark it clearly “SEALED BY COURT ORDER” and “TO BE
OPENED BY PRESIDING OR APPELLATE JUDGE ONLY OR
PURSUANT TO COURT ORDER”; and

4.

Note on the exhibit log any exhibit that the court has ordered sealed.

E.

For added security, sealed evidence could be stored separately from other
evidence in the case in a space designated for sealed evidence only, after
appropriate cross-references on the sealed evidence and exhibit log have
been made. As with any alternate storage location, the clerk should ensure
that it is accessible only to the clerk’s staff who are tasked with the retention
and maintenance of evidence.

F.

All employees of the clerk’s office should be instructed not to release sealed
evidence and to bring any requests to do so to the clerk’s attention.
1.

Once evidence has been sealed, generally it remains sealed unless
the judge orders otherwise or it is needed for appellate review.

2.

For a case in which an employee of the clerk’s office released sealed
medical records on the “assumption” that a judge had granted
permission, see Bass v. Sides, 120 N.C.App. 485, 462 S.E.2d 838
(1995), cert. denied, 342 N.C. 651, 467 S.E.2d 703 (1996) (attorneys
sanctioned for removing sealed records).
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VIII.

Security Measures for the Evidence Vault (all case types)
A.

Any area used to store evidence should be fireproof and waterproof, if
possible. If not, appropriate measures should be taken to reduce these
hazards.

B.

For separate vault or storage areas:

C.

D.

1.

Limit the number of individuals who have access to the vault or
storage area. When court runs late, this will require that an
individual with the combination or key stay until the courtroom clerk
can bring the evidence to the vault.

2.

If possible, require two people for entry into the vault or storage area
and document that two are always present by requiring both to sign a
log. Have them note on the log the case number that required their
entry. Review the log periodically to ensure appropriate access by
employees.

For other areas used to store exhibits:
1.

If evidence is stored in an area that must be left open, such as a file
room, the evidence should be stored in locked file cabinets or some
other locked facility that it is inaccessible to anyone who is not a
member of the clerk’s staff tasked with the retention and
maintenance of evidence, such as cleaning crews, inmates,
community service workers, law enforcement officers, etc.

2.

Limit the number of individuals that have access to the locked file
cabinets and, if possible, require two individuals to sign a log each
time the file cabinets are accessed.

Temporary removal of exhibits from the vault or storage area.
1.

Occasionally, a courtroom clerk may need to remove evidence from
the storage area to organize it for long-term storage or a judge may
wish to review evidence before making a decision in a nonjury
matter. A system for checking evidence in and out of the storage
area helps keep track of evidence temporarily removed.
a)

If the notebook or index card system mentioned in section
V.D. at page 52.8 is used, the individual removing evidence
from the storage area should note on the sheet or card that he
or she has possession, the date of possession, and, if
necessary, his or her location. The individual also should
note which exhibits are being removed if he or she is not
removing all the exhibits in a matter.

b)

If such a system is not used, when an individual removes
evidence from the storage area, he or she should complete a
card noting the case number and information listed above.
The card may be placed in a separate card file or may be
placed securely and in plain view on the shelf that the
evidence usually occupies.
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c)
2.

IX.

Evidence removed temporarily from the storage area by a judge or
clerk must remain in the building, unless otherwise ordered by a
judge.
a)

The judge may order an item transmitted off-site for further
testing or other reasons. The original of any such order
should be placed in the case file, but the clerk may wish to
place a copy with the index cards or log sheets showing the
current inventory of the storage area.

b)

If so ordered, the clerk should note on the log that items
have been sent to another location and may wish to note
elsewhere other relevant information, such as the date sent,
pursuant to what authority, etc.

Disposition of Evidence Generally (all case types)
A.

B.
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For the system to work properly, it should apply to anyone
taking evidence, including judges.

The clerk’s office is not the long-term repository of exhibits offered or
admitted into evidence. Under Rule 14, the clerk is the custodian of exhibits
only until a proceeding reaches its final resolution.
1.

For unappealed cases, the parties are to retrieve their exhibits within
30 days after final judgment in the trial court.

2.

If an appeal is taken, the parties are to remove their exhibits within
60 days after certification of a final decision of the appellate
division.

3.

If a party fails to remove any of its exhibits within the times
described above, the clerk initiates the procedures for disposition of
the exhibits under Rule 14 (see section X on page 52.15) or the
applicable statutes for the special categories of evidence listed in
section C, below.

4.

When preparing to dispose of exhibits not removed by the parties
under Rule 14, the clerk should make sure not to proceed with
disposition until the time for appeal has expired or until the appeal
has been finally concluded.

Rule 14 is a trial court rule (as opposed to an appellate rule) adopted
pursuant to G.S. § 7A-34. When a trial court rule and a statute are in
conflict, the statute prevails to the extent that the two are in conflict. [G.S. §
7A-34; State v. Bennett, 308 N.C. 530, 302 S.E.2d 786 (1983).]
1.

Therefore when a statute specifies a procedure for disposition of
evidence in a manner that conflicts with Rule 14, the statute should
be followed.

2.

However, this rule is limited to the extent to which the rule and the
statute are in conflict. Therefore Rule 14 should be followed up until
the point at which a statute would require some other procedure, at
which point the clerk should follow the statute.
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X.

Several categories of evidence in criminal cases are governed by statutes
specific to those categories:
1.

Deadly weapons [G.S. §§ 14.269.1 and 15-11.1] (Sections XI and
XII, pages 52.17 and 52.20);

2.

Alcoholic beverages [G.S. § 18B-503] (Section XIII, page 52.21);

3.

Controlled substances [G.S. § 90-112] (Section XIV, page 52.22);

4.

Biological evidence [G.S. § 15A-268] (Section XV, page 52.23); and

5.

Other seized property [G.S. § 15-11] (Section XVI, page 52.26).

D.

Evidence that does not fall into one of the categories listed above should be
disposed pursuant to Rule 14, as described in section X, below.

E.

The clerk should be cautious in destroying evidence from a capital case.
Because of the ongoing and multiple levels of appellate review for capital
cases, there often is no final disposition of such cases until the defendant is
executed or the sentence overturned or commuted. Before proceeding with
disposition of evidence in such cases, the clerk may wish to consult the
district attorney and defense counsel, and document their agreement to
dispose of an item of evidence.

F.

If the clerk is to dispose of evidence, he or she should take extra care when it
is of a sensitive nature. For example, photographs of a crime victim should
be shredded rather than just placed in the trash.

G.

It may be helpful to assign a clerk to review evidence for the purpose of
initiating disposition procedures during the judges’ conferences twice a year.
Alternatively or in addition, some form of a tickler system could be used to
ensure that the required notice and/or order is processed shortly after the
appeal period has expired or the appeal has been finally concluded.

Disposition of Evidence Not Falling Into One of the Special Categories (all case
types)
A.

B.

Under Rule 14, the offering party is to remove trial exhibits from the clerk’s
custody after final disposition of the proceeding. The parties are responsible
for removing their exhibits on their own initiative.
1.

If no appeal is taken, then except as otherwise directed by the court,
parties are to remove their exhibits within 30 days after final
judgment in the trial court.

2.

If the case is appealed, the offering party is to remove all materials
within 60 days after certification of a final decision from the
appellate division.

3.

At the time of removal a detailed receipt shall be given to the clerk
and filed in the case file.

If the offering party does not remove exhibits within the appropriate time
frame, the rule authorizes the clerk to dispose of evidence without obtaining
an order from the court after proper notice.

52.15

CLERK’S HANDLING OF EVIDENCE

C.

1.

Notice is mandatory under the rule.

2.

Most clerks send the notice by regular mail to the attorneys of record
or to the offering party if pro se.

3.

Content of the notice.
The clerk is to “call attention” to the provisions of the rule.

b)

The notice should identify the exhibits that are covered by
the notice and advise the recipient that the clerk will dispose
of those items 30 days after the mailing of the notice if they
are not removed.

c)

The notice may be given on NOTICE OF INTENT TO
DISPOSE OF EXHIBITS/EVIDENCE (AOC-G-151).

Documenting disposition.
1.

If items are removed, have the person removing them sign a receipt
or the appropriate blocks on the exhibit log, and place it in the court
file.

2.

If items are not removed within 30 days of mailing the notice, the
clerk may dispose of them.

3.

D.

a)

a)

The clerk should confirm that 30 days have passed since the
mailing of the notice.

b)

The clerk should note on the log or in the case file what
exhibits are destroyed and the date thereof.

c)

Many clerks have a witness present when evidence is
disposed of and have the witness sign the log.

The clerk should not proceed with disposition under the rule until
the time for appeal has expired or until the appeal has been finally
concluded. The parties have ten days after disposition to appeal from
the district court, G.S. §§ 15A-1431 and -1432, and fourteen days to
appeal from the superior court. [N.C.R.App.P. 4(a)(2)]

In practice, many clerks do not dispose of criminal evidence without an
order signed by a judge.
1.

Although this is not an uncommon practice, an order for disposition
is not required by Rule 14. The rule gives the clerk unilateral
authority to dispose of exhibits if the parties do not remove them
within 30 days of the clerk’s notice.

2.

Obtaining an order.
a)

The clerk (or the district attorney on behalf of the clerk) can
apply to the judge for an order directing the disposition of
evidence.

b)

Any form of an order may be used but should:
(1)
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Clearly identify the exhibits subject to the order;
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c)

E.
XI.

(2)

State the intended disposition: returned to the owner
or offering party, turned over to the sheriff or other
law enforcement agency, destroyed by the clerk,
etc.; and

(3)

Be signed and dated by the judge and filed in the
court file.

ORDER FOR DISPOSITION OF PHYSICAL EVIDENCE
(OTHER
THAN
DEADLY
WEAPONS
AND
ALCOHOLIC BEVERAGES) (AOC-G-152) may be used.

3.

If the order does not have space for documenting the final
disposition of evidence pursuant to the order, information about
disposition can be added to the original order or a copy thereof by
having the recipient of the evidence sign and date the form, or by
otherwise noting the disposition thereof. The order or receipt signed
by the recipient of the evidence should be placed in the court file.

4.

In some counties, when the clerk destroys evidence pursuant to an
order, he or she does so in front of a witness and has the witness sign
the order as well.

5.

The clerk should not act pursuant to the judge’s order until the time
for appeal from the order has expired or until the appeal has been
finally concluded. It is unclear whether or not any party has a right
to appeal from an order of disposition entered in the district court,
but the clerk should not act on the order prior to expiration of the
parties’ ten days after disposition to appeal from the district court,
G.S. §§ 15A-1431 and 15A-1432, or fourteen days to appeal from
the superior court. [N.C.R.App.P. 4(a)(2)]

Disposal is not mandatory. If the clerk has a special reason to retain evidence
indefinitely, the clerk should do so.

Deadly Weapons - Most Counties (criminal cases only)
A.

Upon conviction of a violation of G.S. § 14-269 (carrying concealed
weapons), G.S. § 14-269.7 (prohibitions on handguns for minors), or any
offense involving the use of a deadly weapon of a type described in G.S. §
14-269, the judge is required to order the weapon confiscated and disposed
of in one of several ways.
1.

By returning the weapon to its owner if certain conditions are met;

2.

By turning the weapon over to the sheriff of the county for
destruction;

3.

By turning over the weapon to a law enforcement agency in the
county of trial for official use by the agency or sale to a federally
licensed firearm dealer (with proceeds to be remitted to the county
schools), but only upon written request by the head of the law
enforcement agency and only if the weapon has a legible unique
identification number;

52.17

CLERK’S HANDLING OF EVIDENCE

B.

C.

D.

4.

By turning the weapon over to the North Carolina State Crime
Laboratory’s Weapons Reference Library; or

5.

By turning the weapon over to the North Carolina Justice Academy.
[G.S. § 14-269.1]

If the defendant is not convicted of an offense involving a weapon offered
into evidence, and the weapon in question is a firearm, the procedure to
dispose of the firearm depends on the offense charged.
1.

For most offenses, the district attorney must petition the court for an
order to dispose of the firearm. [G.S. §15-11.1]

2.

For offenses under G.S. Chapter 113, Article 22 (Regulation of
Wildlife), or of any local wildlife hunting ordinance, the procedure
for disposition is found in G.S. § 113-137.
a)

Upon acquittal (or dismissal), the firearm must be returned
to the defendant or established owner, unless possession of
the weapon by that person would be a crime, or unless the
weapon has been sold pursuant to the statute (in which case
the net proceeds of the sale are returned to the person who
otherwise would be entitled to return of the weapon).

b)

There is no AOC form for disposition of a weapon (or
proceeds from its sale) under G.S. § 113-137.

Form AOC-CR-218 may be used to dispose of a weapon upon conviction or
pursuant to the district attorney’s petition under G.S. § 15-11.1.
1.

PETITION AND ORDER DISPOSING OF FIREARM (WITHOUT
CONVICTION), Side One, contains the district attorney’s petition
and the court’s order for disposing of a firearm when the defendant
is not convicted.

2.

ORDER DISPOSING OF WEAPON (UPON CONVICTION), Side
Two, addresses disposition of a weapon upon conviction.

3.

Both sides of the form provide a receipt for the recipient to sign
upon taking possession of the weapon.

For any weapon upon conviction, and for all firearms (whether the defendant
is convicted or not), the clerk should follow Rule 14 for the weapon’s
disposition, unless an order is entered as described above while the weapon
remains in the clerk’s custody.
1.

If the offering party removes the weapon from the clerk’s custody
after final disposition of the proceeding, the clerk should follow the
normal procedures under Rule 14 for documenting removal of the
evidence by the party.
a)
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If the weapon in question has been designated as “biological
evidence” at trial (e.g., for skin cells or blood stains on a
knife), it should be returned to the collecting agency, not the
offering party. See section XV on page 52.23.
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2.

3.

4.

E.

If the offering party or collecting agency does not remove the
weapon prior to the 30- or 60-day deadline of Rule 14, the clerk
should send notice to the party to remove it.
a)

If the party still does not remove the weapon within 30 days
after the clerk’s notice, the clerk may not be able to dispose
of the weapon pursuant to Rule 14, because the disposition
of most weapons is governed by the statutes described in
this section.

b)

The clerk should instead seek an order of the court for
disposition of the weapon under the appropriate statute: G.S.
§ 14-269.1 (for all convictions), G.S. § 15-11.1 (for firearms
when there is no conviction of a non-hunting offense), or
G.S. § 113-137 (for firearms when the defendant was
charged with a hunting offense but not convicted).

c)

If the weapon is not a firearm, and the defendant was not
convicted of any offense, no statute specifies the weapon’s
disposition, so the clerk may dispose of it pursuant to Rule
14, if the appropriate party does not remove it after notice
from the clerk.

If the court enters an order for disposition of the weapon while it
remains in the clerk’s custody, the clerk should follow the order.
a)

The clerk should not act pursuant to the order until the time
for appeal of the order has expired or until the appeal has
been finally concluded. Some of the court’s options for
disposition (e.g., destruction of a weapon) could
compromise future proceedings, if the order is carried out
and then the order is appealed.

b)

It is unclear whether or not any party has a right to appeal
from an order of disposition entered in the district court, but
the clerk should not act on the order prior to expiration of
the defendant’s ten days to appeal any conviction entered in
district court. [G.S. § 15A-1431] If the order was entered in
superior court, any aggrieved party has fourteen days to
appeal. [N.C.R.App.P. 4(a)(2)]

c)

If there is no appeal or the appeal has been finally
concluded, the clerk notifies the agency or individual
specified in the order that the weapon should be picked up.

If the court enters an order for disposition after the weapon has been
returned to the offering or collecting party, the clerk may need to
provide a copy of the order to that party.

The clerk should document the disposition of a weapon to another person by
requiring the receiving agency or owner to sign for the weapon, whether on
the exhibit log (if disposed of pursuant to Rule 14) or on the order for
disposition (if disposed of by court order).
1.

The signed order or receipt should be placed in the court file.
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XII.

A copy of the order or receipt may be attached to the exhibit log or
to other exhibits from the case remaining in the clerk’s custody.
Alternatively, a notation could be made on the log or the envelope or
box containing the other exhibits.

Deadly Weapons - Harnett, Pamlico, Perquimans, Scotland and Warren
Counties (criminal cases only)
A.

Harnett and Pamlico Counties are not governed by G.S. 14-269.1. In those
counties, former G.S. § 14-269(b) (now G.S. § 14-269.1) is applicable which
provides:
(b) If the deadly weapon with reference to which the defendant shall
have been convicted is a bowie knife, dirk, dagger, slung shot, loaded
cane, brass, iron or metallic knuckles, razor or weapon of like kind, the
same shall be destroyed. However, pistols or guns may be confiscated
and ordered turned over to the sheriff of the county in which the trial is
held by the judge presiding at the trial. Under the direction of said
sheriff the weapon shall be sold after one advertisement in a newspaper
having a general circulation in the county, at public auction, which shall
be held at least once a year. The proceeds of the sale of the weapon or
weapons shall go to the general fund of the county in which the weapon
or weapons were confiscated and sold. The sheriff shall keep a record
and inventory of all weapons received by him and sold under his
direction; provided, however, that in any case the presiding judge may, if
the facts so justify, order any pistol or gun returned to the defendant.
[Harnett: 1959 Sess. Laws, c. 1073; 1965 Sess. Laws, c. 954, s. 2 1/2;
1967 Sess. Laws, c. 470; and 1969 Sess. Laws, c. 1117; Pamlico: 1959
Sess. Laws, c. 1073; 1965 Sess. Laws, c. 954, s. 2 1/2; 1967 Sess. Laws,
c. 6; and 1969 Sess. Laws, c. 1117]

B.

In Scotland County, former G.S. 14-269(b) (now G.S. § 14-269.1) set out
above, is applicable but has been amended to add:
Provided that in Scotland County the Clerk of the Superior Court shall
destroy confiscated pistols and guns when ordered to do so by the
presiding judge.
[1955 Sess. Laws, c. 569; 1965 Sess. Laws, c. 954, s. 2 1/2; and 1969
Sess. Laws, c. 1117]
However, a 1973 AG opinion concludes that G.S. § 143-63.1, making it
unlawful for any employee, officer or official of the State to sell or
otherwise dispose of a pistol, revolver, shotgun or rifle, repeals authority
of the clerk to sell or otherwise dispose of those weapons. [43 N.C.
Atty.Gen. Op. 217 (1973)] If the clerk proceeds under the above
provision, the clerk may wish to consult with the county attorney before
disposing of any weapons as federal firearm regulations may be
applicable.
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C.

In Perquimans and Warren Counties, another version of former G.S. § 14269(b) (now G.S. § 14-269.1) applies. In these two counties, the word
“sheriff” in the version set out in paragraph XI.A at page 52.17 should be
read “clerk of the superior court.” The result is that the clerk of court
performs the duties associated with disposition of pistols and guns instead of
the sheriff.
[Perquimans and Warren: 1959 Sess. Laws, c. 1073; 1965 Sess. Laws, c.
954, s. 2 1/2; and 1969 Sess. Laws, c. 1117]
However, a 1973 AG opinion concludes that G.S. § 143-63.1, making it
unlawful for any employee, officer or official of the State to sell or otherwise
dispose of a pistol, revolver, shotgun or rifle, repeals authority of the clerk to
sell or otherwise dispose of those weapons. [43 N.C. Atty.Gen. Op. 217
(1973)] If the clerk proceeds under the above provision, the clerk may wish
to consult with the county attorney before disposing of any weapons as
federal firearm regulations may be applicable.

D.

XIII.

Absent an order to the contrary by the court in one of the counties described
above, the clerk should follow Rule 14 for the disposition of a weapon
entered into evidence as described in section XI.D on page 52.18.

Alcoholic Beverages [G.S. § 18B-503] (criminal cases only)
A.

After the criminal charge relating to seized alcoholic beverages has been
resolved, the judge may order disposition in any of the following ways:
1.

If the owner is found guilty, the judge may order the alcohol sold or
destroyed. [G.S. § 18B-503(c)(1)]

2.

If the owner is found not guilty, or if charges are dismissed or
resolved in the owner’s favor, the judge must order the alcohol
returned except if possession by the owner would be unlawful. In
that case, the judge is to order the alcohol sold or destroyed. [G.S. §
18B-503(c)(2) and (3)]

3.

If the ownership is unresolved after disposition of the criminal
charges, the judge may order the alcohol held, or order the alcohol
sold and the proceeds held, until ownership is determined. [G.S. §
18B-503(c)(4)]

B.

DISPOSITION ORDER SEIZED ALCOHOLIC BEVERAGE ONLY (AOCCR-920M) may be used. (See also FORFEITURE ORDER PROPERTY
OTHER THAN ALCOHOLIC BEVERAGE ABC VIOLATION (AOC-CR921M) for disposition of containers, money, and other items used in
violation of ABC law.)

C.

For any alcohol offered into evidence, the clerk should follow Rule 14 for its
disposition, unless an order is entered as described above while the alcohol
remains in the clerk’s custody.
1.

If the offering party removes the alcohol from the clerk’s custody
after final disposition of the proceeding, the clerk should follow the
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normal procedures under Rule 14 for documenting removal of the
evidence by the party.
2.

3.

4.

XIV.

a)

If the party still does not remove the alcohol within 30 days
after the clerk’s notice, the clerk may not be able to dispose
of the alcohol pursuant to Rule 14, because the disposition
of alcohol seized for violations of Chapter 18B is governed
by G.S. § 18B-503.

b)

The clerk should instead seek an order of the court for
disposition on AOC-CR-920M.

If the court enters an order for disposition of the alcohol while it
remains in the clerk’s custody, the clerk should follow the order.
a)

The clerk should not act pursuant to the order until the time
for appeal of the order has expired or until the appeal has
been finally concluded. Some of the court’s options for
disposition (e.g., destruction) could compromise future
proceedings, if the order is carried out and then the order is
appealed.

b)

It is unclear whether or not any party has a right to appeal
from an order of disposition entered in the district court, but
the clerk should not act on the order prior to expiration of
the defendant’s ten days to appeal any conviction entered in
district court. [G.S. § 15A-1431] If the order was entered in
superior court, any aggrieved party has fourteen days to
appeal. [N.C.R.App.P. 4(a)(2)]

c)

If there is no appeal, or the appeal has been finally
concluded, the clerk notifies the agency or individual
specified in the order that the alcohol should be picked up.

If the court enters an order for disposition after the alcohol has been
returned to the offering party, the clerk may need to provide a copy
of the order to that party.

Controlled Substances [G.S. § 90-112] (criminal cases only)
A.

Controlled substances (drugs, etc.) are subject to forfeiture under G.S. § 90112.

B.

For disposition of controlled substances offered into evidence, the clerk
should follow Rule 14 for disposition, unless an order of disposition is
entered while the controlled substance remains in the clerk’s custody.
1.
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If the offering party does not remove the alcohol prior to the 30- or
60-day deadline of Rule 14, the clerk should send notice to the party
to remove it.

If the offering party was the State, the State (generally through the
seizing law enforcement agency) should remove the controlled
substance from the clerk’s custody after final disposition of the
proceeding. The clerk should follow the normal procedures under
Rule 14 for documenting removal of the evidence by the party.
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2.

In the rare case that the offering party is the defendant, due to the
risk of returning a controlled substance to a party who may not
lawfully possess it, the controlled substance should not be returned
to the defendant, absent an order of the court to that effect.

3.

If the State, as offering party, does not remove the controlled
substance prior to the 30- or 60-day deadline of Rule 14, the clerk
should send the notice reminding the State to remove it.
a)

4.

5.

XV.

If the State still does not remove the controlled substance
within 30 days after the clerk’s notice, the clerk should not
dispose of the substance, due to the risk of choosing an
unlawful method of disposition. The clerk should instead
seek an order of the court for disposition of the substance.

If the court enters an order for disposition of the controlled
substance while it remains in the clerk’s custody, the clerk should
follow the order.
a)

The clerk should not act pursuant to the order until the time
for appeal of the order has expired or until the appeal has
been finally concluded. Some of the court’s options for
disposition (e.g., destruction) could compromise future
proceedings, if the order is carried out and then the order is
appealed.

b)

It is unclear whether or not any party has a right to appeal
from an order of disposition entered in the district court, but
the clerk should not act on the order prior to expiration of
the defendant’s ten days to appeal any conviction entered in
district court. [G.S. § 15A-1431] If the order was entered in
superior court, any aggrieved party has fourteen days to
appeal. [N.C.R.App.P. 4(a)(2)]

c)

If there is no appeal or the appeal has been finally
concluded, the clerk notifies the agency or individual
specified in the order that the controlled substance should be
picked up.

If the court enters an order for disposition after the controlled
substance has been returned to the State, the clerk may need to
provide a copy of the order to the agency that took custody.

Biological Evidence [G.S. § 15A-268] (criminal cases only)
A.

Notwithstanding any other provision of law, a custodial agency in possession
of evidence must preserve any physical evidence that is “reasonably likely to
contain any biological evidence collected in the course of a criminal
investigation or prosecution.” [G.S. § 15A- 268(a1)]

B.

Although the definition of biological evidence in G.S. § 15A- 268(a1) is
extremely broad, the clerk does not have to determine whether or not an
exhibit constitutes biological evidence.
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D.

1.

As explained in section V.A.2.b) on page 52.5, the court must
designate an exhibit as biological evidence at trial in order for
the particular requirements of G.S. § 15A-268 to apply to the
exhibit.

2.

Any such designation by the court should be documented in the
clerk’s evidence records, along with the identity of the “collecting
agency” that collected the evidence.

3.

For the handling and storage needs of evidence designated as
biological, see section V.A.2.b) on page 52.5.

Disposition of biological evidence pursuant to Rule 14.
1.

The statute governing preservation of biological evidence specifies
that “[u]pon conclusion of the clerk's role as custodian, as provided
in the applicable rules of practice” (which means Rule 14), the clerk
“shall return such evidence to the collecting agency … in a manner
that ensures the chain of custody is maintained and documented.”
[G.S. § 15A-268(a4)]

2.

This provision effectively means that biological evidence is
governed by Rule 14, with the exception that evidence designated by
the court as biological is to be returned to the collecting agency,
not to the offering party.

3.

Therefore when disposing of biological evidence after trial, the clerk
should follow all of the normal procedures for return of evidence
that does not belong in one of the special categories, as described in
section X on page 52.15.

4.

If, after notice from the clerk under Rule 14, the collecting agency
still does not remove the evidence from the clerk’s custody, then the
clerk should proceed in one of two ways:
a)

If the defendant was not convicted of any offense, or if the
defendant was convicted only of misdemeanors or felonies
in classes F through I, then the clerk may dispose of the
evidence as normal under Rule 14. No court order is
required.

b)

If the defendant was convicted of a felony for which
punishment was imposed in classes A through E (which
apparently includes lower-level offenses for which an
enhanced sentence is imposed in one of those classes), the
clerk may need a court order for disposition of the evidence,
as described in the next section.

Disposition of biological evidence by court order.
1.

Pursuant to G.S. § 15A-268, when a defendant is convicted of
certain types of offenses, the State is required to retain and preserve
biological evidence for the following periods:
a)
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for conviction resulting in a sentence of death, until
execution;
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2.

3.

b)

for conviction resulting in a sentence of life without parole,
until the death of the convicted person; and

c)

for conviction of any homicide, sex offense, assault,
kidnapping, burglary, robbery, arson or burning, for which a
Class B1-E felony punishment is imposed, the evidence
shall be preserved during the period of incarceration and
mandatory supervised release, including sex offender
registration pursuant to Article 27A of Chapter 14 of the
General Statutes, except in cases where the person convicted
entered and was convicted on a plea of guilty, in which case
the evidence shall be preserved for the earlier of three years
from the date of conviction or until released. [G.S. § 15A268(a6)]

The duty of long-term preservation applies to the “custodial
agency.” [G.S. § 15A-268(a1)] For as long as the clerk retains
physical custody of such exhibits, the clerk is the “custodial
agency.” The clerk therefore must retain biological evidence for
convictions of the offenses described, unless:
a)

The “collecting agency” removes the exhibits pursuant to
Rule 14, as described in section C, above; or

b)

The court orders disposition.

If a collecting agency fails to remove biological evidence from the
clerk’s custody after the clerk’s notice under Rule 14, the clerk
should petition the court to order disposition of the evidence
pursuant to the procedure prescribed in G.S. § 15A-268(b).
a)

G.S. § 15A-268(b) provides a two-step process: the notice of
intent to dispose of the evidence, and a hearing if the
defendant or his representative requests preservation of the
evidence in response to that notice.

b)

The custodial agency first must notify the district attorney,
who in turn notifies the interested parties of the custodian’s
intent to dispose of the evidence. The required content of the
notice is provided on NOTICE OF INTENT TO DISPOSE
OF BIOLOGICAL EVIDENCE AND REQUEST FOR
PRESERVATION (AOC-G-153).

c)

If, within 90 days of the defendant’s receipt of the notice,
the custodial agency does not receive from the defendant or
his/her representative a written request for preservation of
the evidence (also provided on the AOC-G-153) in
compliance with G.S. § 15A-268(b)(3)d., the custodial
agency may dispose of the evidence.
(1)

A request “in compliance with” G.S. § 15A268(b)(3)d. must assert:
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(2)

XVI.

52.26

(a)

that the defendant’s case is currently on
appeal;

(b)

that the case
proceedings; or

(c)

that the defendant will file a motion for
post-conviction DNA testing of the evidence
pursuant to G.S. § 15A-269 within 180 days
of the request for preservation, unless a
request for extension (of time to file such
motion) is agreed to by the custodial
agency.

is

in

post-conviction

Even if the request for preservation does not comply
with subdivision (b)(3) (i.e., if it does not assert a
valid or accurate reason for preservation), the clerk
should nonetheless petition the court for a hearing.
One permissible outcome of the hearing is an order
that another entity take custody of the evidence,
including the collecting agency that failed to remove
it from the clerk’s custody pursuant to Rule 14.

d)

If the defendant or his/her representative requests
preservation, and the custodial agency still wishes to dispose
of the evidence, a hearing and a court order are required.
[G.S. § 15A-268(d)] The form for this process is the
PETITION AND ORDER FOR DISPOSITION OF
BIOLOGICAL EVIDENCE (AOC-G-154).

e)

Any order entered after a hearing and regarding the
disposition of biological evidence is appealable within 30
days of its entry. If appealed, the custodial agency may not
dispose of the evidence while the appeal is pending. [G.S. §
15A-268(f)]

Seized Property [G.S. §§ 15-11, 15-11.1] (criminal cases only)
A.

Property seized by lawful authority is kept by law enforcement officials
under direction of the court. The clerk is not involved unless and until the
property is offered as evidence at trial.

B.

The clerk is responsible for seized property only if it is offered or admitted
as evidence at trial.

C.

Except for statutes concerning the seizure of motor vehicles for certain
violations of the motor vehicle laws, the district attorney may release seized
property if he determines that such property is no longer useful or necessary
as evidence in a criminal trial and he is presented with satisfactory evidence
of ownership. [G.S. § 15-11.1] If the district attorney refuses to release such
property, the person entitled to its possession may make application to the
court for return of the property. There is no AOC form for such application.
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D.

If the seized property in question is a firearm, even if there is no prosecution
related to the firearm, the district attorney must apply to the court for an
order of disposition of the firearm. See section XI.B. on page 52.18 for
details of this process. [G.S. § 15-11.1]

XVII. Disposing of Accumulated Evidence (all case types)
A.

A newly elected clerk may find evidence from matters going back a number
of years. Some offices simply may have accumulated a large backlog of
evidence over the years. When the clerk is certain that evidence, other than
evidence from a capital trial or evidence belonging to one of the special
categories described in this chapter, has been stored for so long that all legal
proceedings have been completed, he or she may proceed to dispose of it by
using one or more of the following methods.
1.

2.

The clerk may dispose of this evidence pursuant to the appropriate
authority.
a)

If the evidence belongs to one of the special categories,
follow the steps described in this chapter for that category of
evidence.

b)

Otherwise, the clerk should follow Rule 14, so long as the
parties to the proceeding can be identified.

If clerk is unable to proceed under the statutes applicable to the
special categories or Rule 14 (e.g., because the parties cannot be
identified), the clerk may obtain an order from the judge using the
following guidelines:
a)

Identify generally the evidence, which would be subject to
the order.

b)

Make the judge aware of the evidence and the reasons for
clerk’s inability to dispose of it pursuant to the applicable
statute or Rule 14.
(1)

Confirm that the judge is receptive to disposition in
this manner; and

(2)

If so, determine the type of order or orders the judge
will be willing to sign.

c)

When the evidence to be disposed of can be identified with a
particular case and the clerk still has the file, the clerk may
submit an order to be entered and filed in that case.

d)

When the evidence to be disposed of cannot be identified
with a particular case, the clerk may submit a blanket order
covering all evidence to be destroyed.
(1)

Each item subject to the order probably should be
separately listed.
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(2)

Alternatively, the order could authorize the clerk to
dispose of all evidence in noncapital cases within a
certain date range.

(3)

The order should be filed where administrative
orders are filed.

B.

This procedure should be undertaken cautiously and evidence should be
included in such an order only if the clerk is satisfied that all legal
proceedings involving the evidence have been completed.

C.

There may be some items for which the clerk does not know the length of
time stored. So that these items may eventually be disposed of, the clerk
may:
1.

Prepare a dated index describing the items;

2.

Segregate or otherwise secure the items on the list so that they are on
hand for disposition; and

3.

After an appropriate period of time, the clerk may ask the judge for a
disposition order similar to that described above.

XVIII. Clerk’s Responsibilities for Evidence upon Appeal (all case types)
A.

B.

C.

52.28

Documentary exhibits.
1.

The parties are responsible for transmitting copies of documentary
exhibits to the Court of Appeals, pursuant to N.C.R.App.P. 9(d)(2).

2.

Pursuant to Rule 14, the original of a documentary exhibit must
remain in the custody of the clerk of superior court pending final
outcome of the appeal, unless otherwise ordered by the court.

3.

For documentary exhibits made part of the record on appeal, the
appealing party can provide the copies from their own records or, if
the party did not retain copies, may ask the clerk to make copies of
the actual exhibit offered into evidence. The clerk must assess the
statutory copying fees for any such copies.

Non-documentary exhibits.
1.

Under the former N.C.R.App.P. 9(d)(2), upon request of a party, the
clerk of superior court was required to deliver original, nondocumentary exhibits to the appellate division as part of the record
on appeal. That rule was amended in 2009, such that a party may no
longer have a non-documentary exhibit transmitted to the appellate
division merely by requesting it.

2.

In the absence of an order of the trial or appellate court, or a direct
request from the appropriate appellate clerk’s office, the clerk of
superior court should retain custody of an original, non-documentary
exhibit pursuant to Rule 14 during the pendency of an appeal.

If the clerk of superior court is ordered to transmit an original exhibit to the
appellate division, the clerk should use a method of transmission that ensures
the chain of custody is preserved, in case the exhibit is later needed for
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subsequent proceedings in the trial division. To preserve the chain of
custody, the clerk should use a method that is amenable to proof that the
exhibit was transmitted to the appellate clerk’s office without alteration.
Preferred methods of transmission include:
1.

Hand delivery, either by a member of the clerk’s staff to the
appellate clerk’s office or other judicial branch employee (e.g., one
of AOC’s field support staff), with a receipt signed by each
individual receiving the exhibit for transport.
a)

D.

In practice, the clerk of the appellate court acknowledges
receipt only when a form on which to do so is provided with
the exhibit.

2.

Certified mail, return receipt requested, for which the signed return
receipt may serve as the acknowledgment.

3.

The clerk should not use methods of transmission that lack proof of
delivery, such as the State courier service.

Pursuant to N.C.R.App.P. 9(d)(3), the parties (not the clerk of superior
court) are responsible for retrieving exhibits from the appellate court.
1.

In practice, parties often fail to remove exhibits from the appellate
court. When the parties fail to retrieve their exhibits after being
reminded to do so, the rule allows the appellate clerk’s office to
dispose of the exhibits, similar to the authority granted to the clerk
of superior court under Rule 14.
a)

If the appellate court affirms a criminal matter, the appellate
court generally retains the item indefinitely as part of the
permanent case file.

2.

If a criminal matter is remanded for new trial or any reconsideration
thereof, the appellate court turns the exhibits over to the party
making a written request for their return.

3.

Generally, original exhibits transmitted by the clerk of superior court
will not be returned to the clerk unless the clerk makes a written
request for their return.
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APPENDIX I
Sample Index Card

94 CRS 31154

August 15, 1994 Superior Criminal Session
Honorable Peter M. McHugh
Court Reporter: Marsha Garlick
Clerk: Teresa Blake

STATE OF NORTH CAROLINA
VS.
TERRY DIAZ OWENS
Attorneys:
Richard Panosh – State
Fred Lind – Defendant
S-1 handgun
S-2 cartridge
S-3 police investigative report

Shelf

___V___

Section ___III___

8-17-94 Notice of Appeal in open court
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I.

The Master Jury List
A.

B.
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The jury commission prepares a master jury list for each county on July 1 of
every odd-numbered year. [G.S. § 9-2(a)] In practice the July 1 date is never
met because the DMV list referenced below is not delivered until later in the
year.
1.

The prospective jurors on the list are qualified to serve on January 1
of each even-numbered year to December 31 of the next year.

2.

The commission may prepare an annual list if requested to do so by
the senior resident superior court judge.

To prepare the master jury list, the jury commission:
1.

Determines the number of jurors needed for the next biennium.

2.

Obtains updated lists of prospective jurors or “source” lists.
a)

The sources the jury commission must use are the registered
voters and the licensed drivers in the county. Pursuant to
G.S. § 20-43.4, the Commissioner of Motor Vehicles
provides to the jury commission a combined list of registered
voters and persons with drivers license records. [G.S. § 92(b)] Before providing the list, the Commissioner eliminates
duplicates and removes the names of those residents who are
recently deceased by a process set out in G.S. § 20-43.4.

b)

Other reliable sources of names may be used but in recent
practice no counties have supplemented the two required
sources.

c)

The jury commission also receives copies of the list of
deceased persons from the State Registrar and checks the
other lists against those names. The commission also
removes the names of any persons they know from their own
knowledge to have died.

3.

Merges names from the source lists as provided in G.S. § 9-2(e) if
sources other than the list provided by the Commissioner of Motor
Vehicles are used.

4.

Randomly selects names from the source list, creating a “raw” list.
[G.S. § 9-2(e)]

5.

Removes the names of disqualified persons from the raw list, which
results in the “master jury list.”
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C.

II.

a)

All persons who are citizens of the State and residents of the
county, who have not served as jurors during the previous 2
years, who are 18 years or over, who are physically and
mentally competent, who can hear and understand the
English language, who have not been convicted of a felony
or pleaded guilty or nolo contendere to an indictment
charging a felony (no disqualification if citizenship has been
restored), and who have not been adjudged non compos
mentis (adjudicated incompetent), are qualified to serve as
jurors. [G.S. § 9-3]

b)

Some of the statutory qualifications may conflict with the
Americans with Disabilities Act. See discussion on juror
qualifications in Clerk’s Responsibilities for Petit Juries,
Courtroom Procedures, Chapter 54.

For a more in-depth treatment of this subject, see JAMES C. DRENNAN and
MIRIAM S. SAXON, A MANUAL FOR NORTH CAROLINA JURY
COMMISSIONERS (4th ed. 2007), a School of Government publication. For
information about the clerk’s role in jury selection and other jury matters, see
Clerk’s Responsibilities for Petit Juries, Courtroom Procedures, Chapter 54.

The Role of the Clerk or the Trial Court Administrator In the Process
A.

In most districts, the clerk is responsible for the jury commission process. In
districts having trial court administrators, the TCA may perform some or all
of the duties related to that process. [G.S. § 7A-356]

B.

By statute, the clerk is required to:

C.

1.

Appoint 1 of the 3 members of the local commission. [G.S. § 9-1]

2.

Provide clerical and personnel assistance to the commission. [G.S. §
9-1]
a)

The county may furnish clerical assistance or may pay for
temporary help retained by the clerk for this purpose.

b)

The county may make someone from its technology
department available.

In practice, the clerk may be responsible for some or all of the following:
1.

Calling the commission’s first meeting.

2.

Administering oaths to the commissioners. The oaths are set out in
Oaths of Office, Introduction, Chapter 14 and in Appendix E of A
MANUAL FOR NORTH CAROLINA JURY COMMISSIONERS.

3.

Attending all or some of the meetings of the commission. (Decisions
at the meetings must be made by the commissioners.)

4.

Obtaining an updated list of registered voters and persons with
drivers license records from the Division of Motor Vehicles.
a)
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The AOC will notify the clerk when it is time to request the
list from DMV and will provide a form for that purpose.
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5.

Forwarding the DMV source list to the appropriate county or other
agency for merger with any other source list used.

6.

Helping the commission determine the number of names needed for
the raw list and the master list.
a)

G.S. § 9-2(f) sets upper and lower limits for the master list
by requiring that it contain not less than one and one-quarter
and not more than three times the total number of names
drawn for jury duty during the previous biennium. In any
event the list must include at least 500 names. For counties
that use the “one day or one trial” system, there is no limit
on the number of persons on the list.

b)

To assist in determining the number for the final list, the
clerk may be asked to provide information about or an
estimate of:
(1)

The number of jurors drawn in all courts the
previous year or biennium.

(2)

The number of jurors that can be expected to appear
in response to a summons.

7.

Dividing the raw list among the commissioners for investigation of
those disqualified.

8.

Participating in the process by which individuals not qualified for
jury service are deleted by providing:

9.

10.

a)

The names of those who served or were summoned for
service in the last biennium so that they can be deleted. The
statute provides that those who “served” are disqualified.
This would also include those who were permanently
excused. (MANUAL FOR NORTH CAROLINA JURY
COMMISSIONERS at pages 14 to 18.)

b)

Information from court records on individuals convicted of
felonies (whose rights have not been restored); and

c)

Information about those known to have moved or died.

Maintaining records on behalf of the commission.
a)

Some clerks may make detailed minutes of meetings while
others keep more informal records.

b)

In any event, the records should be sufficient to:
(1)

Assist in the preparation of the commissioners’ final
report; and

(2)

Document the process in the event it is challenged.
(See section IV at page 53.5.)

Facilitating payment of the commissioners by the county.
a)

The clerk may have some role in the setting of
compensation.
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b)
11.
III.

Assisting with or being responsible for the preparation of the
commissioners’ final report.

Custody of the Master Jury List and Other Documentation
A.

Preparation of the list using electronic data processing equipment.
1.

If the jury commission performs its functions by use of electronic
data processing equipment, the clerk receives for public inspection
the written procedures adopted by the commission. [G.S. § 9-2.1(a)]
a)

B.

The procedures should be filed as a registration. The
procedures also are filed with the register of deeds. [G.S. §
9-4]

2.

The register of deeds maintains a master jury list. The clerk also
maintains the electronic master list. See section 3 below for
restrictions on access to the information contained in the master list.

3.

The master jury list may be in one of two formats:

4.

53.4

The clerk may be responsible for requesting payment from
the county.

a)

An alphabetical list which the public has a right to view
[G.S. § 9-4]; or

b)

A randomized list to which public access is prohibited. [G.S.
§ 9-2.1(b)] To safeguard access, the clerk should have this
list exist only in a computer database and not in a paper
format.

Even though access to the randomized list is prohibited, the master
jury list is a public record and must be provided to anyone. [G.S. § 92.1]
a)

The clerk may maintain a copy of the alphabetical list for
public inspection but any information other than names and
addresses must be redacted before releasing to anyone other
than the clerk and jury commission.

b)

The clerk may refer inquiries to the register of deeds.

Manual preparation of the list.
1.

The master jury list and a statement of sources used and procedures
followed are filed with the register of deeds. [G.S. § 9-4]

2.

The clerk is usually provided with a list of the juror names, numbers,
and other relevant information. The clerk also may be provided with
a copy of the commissioners’ statement of sources used and
procedures followed.

3.

The jury list maintained by the register of deeds is to be kept under
lock and key but is available for public inspection during regular
office hours. The register of deeds may elect to store an electronic
copy of the jury list for the county. [G.S. § 9-4]
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IV.

Challenges to the Process
A.

B.

To prevail on a claim that statutory procedures were violated in compiling
the jury list, a party must show corrupt intent, systematic discrimination in
the compilation of the jury list, or irregularities that affect the actions of the
jurors actually drawn and summoned. [State v. Johnson, 317 N.C. 343, 346
S.E.2d 596 (1986); State v. Ingram, 237 N.C. 197, 74 S.E.2d 532 (1953).]
1.

As discrimination is a basis for a challenge, factors such as race, age,
sex, religion, or national origin should not be considered in
determining an individual’s eligibility for service.

2.

To the extent possible, the clerk should ensure that records or
printouts provided to the commission do not contain the information
listed above or other distinguishing information.
a)

G.S. § 20-43.4 requires the DMV list of licensed drivers to
contain the date of birth and sex of each driver.

b)

The clerk may wish to recopy the list after deleting the
distinguishing information. If not, the clerk should advise the
jury commission to disregard the information when
considering an individual’s eligibility.

If the commission’s procedures are challenged, the clerk’s records may be
important.
1.

It is a good practice to keep the marked-up raw list or other work
product of the commission members.

2.

Other lists used by the commission should be retained, such as
incompetents or felons.

3.

Some clerks have the commission members sign or initial these
documents.
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NOTE: In districts having a trial court administrator, the trial court administrator may
perform some or all of the clerk’s duties with respect to petit juries. [G.S. § 7A-356]
I.

Juror Qualifications
A.

B.

All persons may serve as jurors unless disqualified for one of the reasons set
out in G.S. § 9-3:
1.

Noncitizenship of the state or nonresidence in the county;

2.

Service as a juror in the preceding two years;

3.

Being under the age of 18;

4.

Inability to hear and understand the English language (see section B
below);

5.

Having been convicted of a felony or having pleaded nolo
contendere to an indictment charging a felony, unless citizenship has
been restored;

6.

Physical or mental incompetence (see section B below); or

7.

Having been
incompetent).

non

compos

mentis

(adjudicated

The provisions of the statute requiring “physical competence” and an ability
“to hear” the English language may conflict with the Americans with
Disabilities Act (the ADA), 42 U.S.C. 12101 et seq.
1.

2.

June 2010

adjudged

The ADA is a federal law granting broad rights to the disabled and
imposing certain duties of accommodation on state and local
governments.
a)

A defendant may challenge the exclusion of these
individuals from potential service as a juror.

b)

An individual disqualified from service may challenge his or
her disqualification.

c)

Some courts provide assistive technology for jurors who are
hearing impaired.

Because some reasons for disqualification are not permanent, a
person’s competence should be evaluated each time jurors are
selected.
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3.

C.

“Service as a juror.”
1.

“Service” is not defined in G.S. § 9-3.

2.

Case law interpreting the term.

3.

D.

54.2

The North Carolina Supreme Court has held that the requirement that
a juror be able to “hear and understand the English language” did not
violate the U.S. and North Carolina constitutions when the juror’s
lack of proficiency in the English language prevented him from fully
comprehending testimony and court instructions and from
participating in jury deliberations. [State v. Smith, 352 N.C. 531, 532
S.E.2d 773 (2000), cert denied, 532 U.S. 949 (2001).]

a)

One who was summoned for jury duty but who was excused
before being sworn has not served and is eligible for service.
[Burnett v. Roanoke Mills Co., 152 N.C. 35, 67 S.E. 30
(1910).]

b)

Juror summoned for a special venire whose name was not
drawn has not served and was eligible. [State v. Thorne, 81
N.C. 555 (1879).]

c)

Jurors drawn for one session, then switched and summoned
for an earlier session, then resummoned for the original
session, were eligible to serve at the original session, as a
mere summons for jury duty does not disqualify one from
service. [State v. Berry, 35 N.C.App. 128, 240 S.E.2d 633,
review denied, 294 N.C. 737, 244 S.E.2d 155 (1978).]

In practice.
a)

The AOC recommends that any person sworn as a juror be
considered as having served.

b)

In some districts, anyone on the jury list whose name is
drawn or who is served with a summons is not considered
eligible for the next biennium, even if the person was not
sworn.

c)

Some judges will consider service as a juror in federal court
as “service” in state court. A Resolution of the North
Carolina State-Federal Judicial Council Concerning Excuse
from Jury Duty Because of Service in the Prior Two Years
(originally adopted in 1986 and reaffirmed by the Council in
1990) encourages state and federal courts to excuse from
service any juror who has been summoned and appeared as a
member of a venire during the preceding two years in any
state or federal court in North Carolina.

For information about preparation of the master jury list by the jury
commission, and the clerk’s role in the process, see Clerk’s Responsibilities
to the Jury Commission, Courtroom Procedures, Chapter 53, and JAMES C.
DRENNAN and MIRIAM S. SAXON, A MANUAL FOR NORTH CAROLINA JURY
COMMISSIONERS (4th ed. 2007), a School of Government publication.
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II.

Computerized Drawing of A Jury Panel from the Master Jury List
A.

Most counties use electronic data processing equipment to perform some or
all of the jury selection functions, including drawing panels of jurors. [G.S. §
9-2.1]

B.

Whatever method of selecting names to be called for jury duty, make sure it
is random so that each name on the list has an equal opportunity to be
selected. If the master list is maintained in alphabetical order, be particularly
careful to make sure that some randomized method is used.

C.

The clerk delivers a list of the names drawn to the sheriff who serves each
with a summons. The summons must include a form for persons who are 72
or older to claim an exemption for good cause. [G.S. § 9-10]
1.

D.

III.

In some counties, the summons is sent in the name of the sheriff but
is actually generated by the clerk.

The list of jurors drawn for a particular session of court, which includes each
prospective juror’s name and address, is a public record, and is available for
inspection and copying by anyone. However, any additional information,
such as date of birth, driver’s license number, or social security number, is
confidential and must not be disclosed to anyone. [G.S. §§ 132-1.2(4) and
20-43.4]

Manual Drawing of A Jury Panel from the Master Jury List [G. S. § 9-5]
A.

The Board of County Commissioners provides the clerk with a hinged box
meeting AOC specifications. The clerk keeps the box locked.

B.

At least 30 days before January 1 of the year for which the jury list has been
prepared, the clerk fills the box with numbered discs, squares, counters, or
markers equal to the number of names on the jury list.

C.

D.

1.

The markers must be uniform.

2.

The markers are numbered consecutively to correspond with the
numbers on the jury list.

At least 30 days before any session of superior or district court requiring a
jury, the clerk draws the number of markers equal to the number of jurors
required for the session(s) scheduled.
1.

The senior resident superior court judge and chief district judge
specify the required number of jurors.

2.

If jurors are pooled among concurrent sessions of various courts, the
senior resident superior court judge will specify the total number of
jurors to be drawn.

3.

The drawing is done in public after thoroughly shaking the box.

4.

After the markers are drawn, the clerk stores them separately until
preparation of the next master list.

The clerk delivers a list of the numbers drawn to the register of deeds who
matches the numbers with the names on the jury list.
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E.

IV.

The register of deeds provides the list of names to the sheriff, who
serves each with a summons. The summons must include a form for
persons who are 72 or older to claim an exemption for good cause.
[G.S. § 9-10]

2.

The register of deeds also gives the clerk a copy of the list of names.

The list of jurors drawn for a particular session of court, which includes each
prospective juror’s name and address, is a public record, and is available for
inspection and copying by anyone. However, any additional information,
such as date of birth, driver’s license number, or social security number, is
confidential and must not be disclosed to anyone. [G.S. §§ 132-1.2(4) and
20-43.4]

Excusing or Deferring Jurors from the Panel Before the Session Begins
A.

The chief district court judge establishes procedures for excusing jurors from
service in district and superior court and decides requests to be excused. In
districts having a trial court administrator, the judge may delegate the duty of
excusing jurors to the administrator. [G.S. § 9-6(b)]

B.

The procedures vary from district to district.

C.

D.

E.

54.4

1.

1.

Some districts may set a time before the scheduled session for
excuses to be heard by a judge.

2.

In other districts, the practice is to include a space on the summons
for a written request to be excused, which the individual completes
and returns to the clerk’s office.

When the request to be excused is in writing, the clerk or the trial court
administrator notifies prospective jurors of the disposition of their requests to
be excused. [G.S. § 9-6(b)]
1.

This may be done by mail or by phone.

2.

In some cases, the sheriff may make the notification.

G.S. § 9-6(e) requires that the clerk notify the register of deeds of those
excused from jury service within 10 days of being so informed by the judge.
1.

In practice, many clerks with automated systems do not notify the
register of deeds.

2.

Those clerks should make a note of those excused for the clerk’s
record keeping purposes.

G.S. § 9-6.1 allows a person 72 or older to request an exemption or deferral
without appearing in person.
1.

The individual must file a signed statement requesting an exemption.
The grounds for granting an exemption—compelling personal
hardship or service would be contrary to the public welfare, health or
safety—apply to all persons including those 72 or older.

2.

The request may be for a temporary or permanent exemption, and the
judge may reject or grant either.
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V.

3.

If the request is denied, the clerk is to immediately notify the
individual personally or by telephone or letter.

4.

Automatic exemption for every person over 72 would be improper.
The age exemption has been found not to violate a defendant’s
constitutional rights but trial judges are reminded that excusing
prospective jurors present in the courtroom who are over the age of
65 (now 72) must reflect a genuine exercise of judicial discretion.
[State v. Rogers, 355 N.C. 420, 562 S.E.2d 859 (2002).]

F.

As a general rule, those who are excused from service for a particular session
are not put back in the pool.

G.

Some jurors excused for a particular session may be required to serve at a
subsequent session of court, which is called a deferral. [G.S. § 9-6(c)]
1.

The clerk should provide the register of deeds with the names of
those deferred, and their new sessions. In practice, many clerks with
automated systems do not notify the register of deeds.

2.

A second summons or reminder is not required but may be sent. In
some counties, the clerk may send the reminder or second summons
to deferrals.

Notifying Jurors Not to Report
A.

B.

C.

Occasionally jurors summoned for a session do not need to report.
1.

The session may be canceled.

2.

Cases requiring a jury may have been continued or settled.

3.

In a civil matter, the parties may agree to a trial before a judge.

Methods of notification:
1.

A call-in system may be used.

2.

If sufficient time, a notice may be mailed.

3.

Notice may be published in the newspaper. (Newspaper may do it as
a public service.)

4.

Notice may be announced on radio.

If insufficient time to notify jurors:
1.

If the juror appears, the clerk has the following options:
a)

Appearance counts as service for both payment and
exemption from the list for the next biennium. (Clerk pays
juror.)

b)

Appearance counts as service for exemption but juror waives
payment. (A sample form allowing jurors to waive payment
is included as Appendix I at page 54.15. WAIVER OF
JUROR FEES (AOC-A-183) may also be used.)

c)

Offer deferrals to specific trial dates.
(1)

Those being deferred are not paid for appearing in
response to the original summons.
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(2)

2.

D.

VI.

If the juror does not appear:
a)

Juror could be returned to the jury pool but usually is not.

b)

Juror should be considered eligible for service in the next
biennium. In districts excluding those drawn or served with a
summons, the juror would not be eligible.

If jurors given sufficient notice not to report:
1.

If a juror appears anyway, the clerk has discretion whether to
consider this as service for payment and exemption purposes.

2.

Those not appearing can be summoned for another session but in
practice the names usually are not returned to the jury pool. The juror
can be considered eligible for service in the next biennium but would
not be in districts excluding those drawn or served with a summons.

Juror Orientation
A.

B.

The elected clerk usually orients the jurors but an assistant, deputy, or trial
court administrator may do so.
1.

The orientation may include a general welcome to the jurors and an
expression of gratitude for their service.

2.

The clerk may give some background information about the session
of court for which the jurors were summoned, as well as the name of
the judge presiding over that session.

3.

The clerk may review the qualifications for jury service and ask that
those not meeting the qualifications make themselves known to the
clerk.

4.

In those counties with video equipment, a jury orientation video is
shown. Some clerks also distribute a letter explaining some of the
policies and procedures of that district.

The clerk has jurors sign in as they arrive and asks for current address
information.
1.

2.
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The clerk must make a note of those deferred and the
deferral date. Though not required, the clerk or
sheriff may send a second summons or reminder to
those deferred.

There are several ways to obtain this information.
a)

A single sheet or tablet may be passed around for each juror
to sign and give his or her current address.

b)

Individual forms may be distributed to each juror. A sample
form “Request for Compensation for Jury Service” is
included at the end of this chapter as Appendix I at page
54.15.

Social security numbers may be requested only when payments for
jury service are reportable income to the IRS as 1099 Miscellaneous
Income ($600 or more). Most of the electronic programs in use

CLERK’S RESPONSIBILITIES FOR PETIT JURIES
notify the clerk when that income threshold is met. If a juror refuses
to give a social security number, the clerk should refer to the AOC
Financial Policies and Procedures Manual found on the AOC intranet
to see how to process the payment.
C.

The clerk should be prepared to give jurors information about the following:
1.

The location of restrooms and phones;

2.

Lunch facilities, both on-site and off;

3.

Parking;

4.

Calling in sick or with other emergencies;

5.

Adverse weather policies;

6.

Any call-in system in use; and

7.

The payment policy for jurors on call but not having to report.
a)

The AOC takes the position that a juror calling in for
instructions on reporting is not entitled to payment for those
days the juror is told not to report.

b)

The AOC position is set out in a memorandum to clerks
dated October 2, 1996, from Tom Andrews and Jo Bernard
McCants.

D.

The clerk should give jurors an opportunity to ask questions.

E.

The clerk should give jurors an opportunity to ask to be excused.

F.

1.

The jurors may write out their requests, which the clerk takes to the
judge, or the judge may hear requests to be excused in person. In
some counties, the judge may delegate this act to the clerk.

2.

Under either method, as jurors are excused for hardship or other
reasons, the clerk marks the list of jurors summoned for that session
of court accordingly.

3.

The jury list, with the clerk’s notes, is submitted as part of the
minutes for the session of court.

4.

Generally these jurors are not considered to have served for payment
and exemption purposes. However, in districts excluding those
drawn or served with a summons, these jurors would not be
considered eligible for service in the next biennium.

The clerk, at the beginning of court, swears or affirms all jurors who have not
been selected as grand jurors. [G.S. § 9-14] (See Courtroom Oaths,
Courtroom Procedures, Chapter 51.)
1.

In the context of swearing in prospective jurors, the phrase “at the
beginning of court” refers to the beginning of the session of court as
opposed to the beginning of an individual trial, which may be civil or
criminal. [State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000),
cert. denied, 532 U.S. 931 (2001) (no authority to move a juror to a
later panel and swear juror when called, which would have been two
years after juror’s prior jury service) and State v. McNeill, 349 N.C.
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634, 643, 509 S.E.2d 415, 420 (1998), cert. denied, 528 U.S. 838
(1999).]
G.

H.

VII.

The clerk distributes juror badges.
1.

The AOC recommends handing these out as soon as the oath is given
so that lawyers and parties can identify jurors.

2.

In some counties, badges are not distributed until the panel is
selected.

Applicable case law.
1.

The North Carolina Supreme Court has upheld the preliminary
swearing, orienting, and qualifying of a jury panel in a jury assembly
room. [State v. McNeill, 349 N.C. 634, 509 S.E.2d 415 (1998), cert.
denied, 528 U.S. 838 (1999) (defendant has no right to be present
where prospective jurors are preliminarily sworn in, oriented, and
generally qualified for service by a deputy clerk in the jury assembly
room) and State v. Workman, 344 N.C. 482, 476 S.E.2d 301 (1996).]

2.

When trial judge deferred 5 members of the jury pool, defendant's
trial had not commenced and defendant did not have the right to be
present. [State v. Carpenter, 155 N.C.App. 35, 573 S.E.2d 668
(2002), writ denied, review denied and dismissed, 356 N.C. 681, 577
S.E.2d 896 (2003).]

3.

Clerk’s ex parte communication with jurors when distributing and
gathering questionnaires was proper and part of clerk’s
administrative duties. [State v. Lemons, 348 N.C. 335, 501 S.E.2d
309 (1998), vacated on other grounds, 527 U.S. 1018 (1999), on
remand, 352 N.C. 87, 530 S.E.2d 542 (2000), cert. denied, 531 U.S.
1091 (2001).]

Selecting a Trial Jury from the Panel
A.

Procedure in a criminal case.
1.

The clerk calls twelve jurors from the panel into the jury box, using a
system of random selection that precludes advance knowledge of the
identity of the next juror to be called. [G.S. § 15A-1214(a)]
a)

b)

2.
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If a manual method of random selection is used:
(1)

Jurors are each given a number and the clerk draws
numbered slips of paper from the box; or

(2)

The jurors’ names are put on slips of paper that the
clerk draws from the box.

If a randomized list is used, the clerk calls the first twelve
names from the list. If the list is maintained in alphabetical
order, the clerk must use an alternate method that results in
each name having an equal opportunity to be selected.

When the judge allows a prosecutor’s challenge for cause or the
prosecutor exercises a peremptory challenge, the clerk immediately
calls a replacement into the box. [G.S. § 15A-1214(d)]
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B.

C.

3.

If a juror is excused by a defendant, the clerk may not call a
replacement until all defendants have indicated satisfaction with
those remaining. [G.S. § 15A-1214(e)]

4.

The clerk may use JURY (AOC-G-111) to keep track of those
originally seated in the jury box and those called as replacements.
a)

The clerk may note challenges to a juror by either side by
marking the juror’s name with a “S” (peremptory by the
State), a “D” (peremptory by the defense), or a “C”
(challenge for cause, not usually denoted as State or
defense).

b)

AOC-G-111 becomes part of the minutes.

c)

Recordation of jury selection is not required in noncapital
cases [G.S. § 15A-1241(a)], so AOC-G-111 or the notes
made by the courtroom clerk in the minutes may be the only
documentation of the proceedings.

5.

The process is repeated until a trial jury of twelve has been selected.

6.

Alternate jurors, mandatory in capital cases and discretionary in
others, are selected in the same method as above. They are to be
sworn and seated next to the jury. [G.S. § 15A-1215]

Procedure in a civil case.
1.

The procedure for selecting a civil jury, and the clerk’s role in the
process, is similar to that for criminal trials with one exception
provided by statute.

2.

G.S. § 9-19 provides that before impaneling a civil jury, the clerk is
to read the names of the prospective jurors to the parties or their
counsel so that they may make peremptory challenges. In practice,
this is rarely done.

Status of those challenged.
1.

There is no general statute setting out a procedure for the return of
these jurors to the jury pool.

2.

There are two options applicable to excused jurors, whether excused
for cause or pursuant to a peremptory challenge:
a)

Make these individuals equally available for the next jury
matter as those in the pool not already placed in the jury box.

b)

Do not make these individuals available for the next jury
matter until the other jurors summoned for this session have
been called to the box.

3.

This issue may arise in another context: in counties with weeklong
jury service, jurors may have served in one trial but have not
completed their week of service.

4.

Because the statute requires random selection in criminal matters, the
better procedure is to make those challenged, or those who have
already served, equally available for the next jury matter.
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VIII.

This applies whether the jury is called for “one day, one
trial” or for a week of service.

b)

This practice should be followed in both criminal and civil
cases.

Supplementing the Original Venire
A.

B.

C.

IX.

a)

Supplementing without using the jury list.
1.

The judge may order the sheriff to summon additional jurors on a
day-to-day basis without using the jury list. [G.S. § 9-11(a)] The
sheriff has discretion in carrying out the duties under G.S. § 9-11.
[State v. Nolen, 144 N.C.App. 172, 550 S.E.2d 783, appeal
dismissed, review denied, 354 N.C. 368, 557 S.E.2d 531 ( (2001)
(sheriff who made list of people from various parts of the county for
whom service would not be a financial hardship acted within his
discretion).]

2.

The clerk does not participate in the selection process but must orient
and swear these jurors when they report. Also, the clerk gives the
register of deeds the names of those who are summoned and report.
[G.S. § 9-11(a)] In practice, many clerks with automated systems do
not forward the names to the register of deeds.

Supplementing using the jury list.
1.

The judge may order that supplemental jurors or a special venire be
selected from the jury list. [G.S. § 9-11(b)] The clerk selects these
jurors in the same manner as those originally selected.

2.

The clerk has the same responsibilities for these jurors as for those
originally selected.

Supplementing from other counties.
1.

The judge may order that additional jurors be summoned from
another county. [G.S. § 9-12 (a)]

2.

These jurors are selected and serve in the same manner provided for
supplemental jurors selected from the jury list. [G.S. § 9-12 (a)]

3.

The clerk of the county in which the jurors serve is responsible for
paying the jurors. The clerk of that county must notify the clerk of
the county from which the jurors were selected of their service so
that their exemption may be recorded.

Impaneling the Jury
A.

After the jurors have been selected for a particular matter, the clerk impanels
those selected to hear the case with the following instruction:
Members of the jury, you have been sworn and are now impaneled to try the
issue in the case of the State of North Carolina versus __________ (or the
case of A.B. v. C.D.). You will sit together, hear the evidence, and render
your verdict accordingly.
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B.
X.

This instruction must be given in a criminal case. [G.S. § 15A-1216] It also
may be given in a civil case.

Receiving the Verdict
A.

B.

The procedure for receiving the verdict.
1.

When informed that the jury has reached a verdict, the judge directs
the bailiff to bring the jury into the courtroom and seat them in the
jury box.

2.

The judge asks who is the foreperson and has that person stand.

3.

The judge asks if the jury has reached a verdict.

4.

If the foreperson responds no, the judge directs the bailiff to return
the jury to the jury room. If the foreperson answers affirmatively, the
judge tells the bailiff to take the written verdict and hand it up.

5.

The judge examines the written verdict to determine whether it
conforms with the law and with the jury instructions.

6.

The judge hands the verdict to the clerk and directs the clerk to
receive the verdict.

The dialogue for receiving the verdict.
1.

XI.

Clerk: Members of the jury, you have returned as your unanimous
verdict that defendant is __________ of _______________. Is this
your verdict, so say you all? If it is, please raise your hand.
a)

Either the clerk or the judge should state for the record that
all twelve jurors raised their hands.

b)

When there are multiple verdicts and/or defendants, the
process is repeated for each verdict.

2.

Before the verdict is accepted and recorded, the judge will ask
counsel whether they wish to have the jury polled.

3.

If there is no request that the jury be polled, the judge indicates the
court’s acceptance of the verdict and orders it recorded by the clerk.

Polling the Jury
A.

When to poll the jury.
1.

In a criminal trial:
a)

The jury must be polled upon the motion of any party made
after a verdict has been returned and before the jury has
dispersed, or upon the judge’s own motion. [G.S. § 15A1238]

b)

Additionally, though not expressly set out as a constitutional
right, a criminal defendant has a constitutional right to have
the jury polled as a corollary to his or her constitutional right
to a unanimous verdict. [State v. Asbury, 291 N.C. 164, 229
S.E.2d 175 (1976).]
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c)

2.

B.

In a civil trial, either party has the right to have the jury polled before
the verdict is accepted and recorded. [Columbus Oil Co. v. Moore,
202 N.C. 708, 163 S.E. 879 (1932).]

How to poll the jury.
1.

Either the judge or the clerk may conduct the poll but not an attorney
for a party. [Columbus Oil Co. v. Moore, 202 N.C. 708, 163 S.E. 879
(1932).]

2.

A three question format may be used:
a)

b)

3.

4.
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Polling is required in the sentencing phase of a capital case,
whether requested or not, to establish that each juror agrees
to the sentence recommended. [G.S. § 15A-2000(b)]

A juror is asked:
(1)

Was this your verdict?

(2)

Is this now your verdict? (or is this still your
verdict?)

(3)

Do you still agree and assent thereto?

The North Carolina Supreme Court has approved this format
in State v. Ramseur, 338 N.C. 502, 450 S.E.2d 467 (1994),
and State v. Norris, 284 N.C. 103, 199 S.E.2d 445 (1973).

A two question format may be used as well:
a)

The juror is asked just the first two questions.

b)

The North Carolina Supreme Court has approved this format
in State v. Rowsey, 343 N.C. 603, 472 S.E.2d 903 (1996),
cert. denied, 519 U.S. 1151 (1997), and State v. Asbury, 291
N.C. 164, 229 S.E.2d 175 (1976).

A sample dialogue using the two question format:
a)

The jurors are told that they will be asked some questions
about their verdict; that they should raise their hands if they
do not understand the questions; that they must listen to the
questions and be sure they understand before answering; and
that the questions may be answered yes or no.

b)

The clerk calls the names of the jurors, beginning with the
foreperson.
(1)

You have returned a verdict of guilty of
_____________ as to defendant ____________.
Was this your verdict?

(2)

Foreperson or juror answers.

(3)

Is this still your verdict?

(4)

Foreperson or juror answers.
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(5)

The process is repeated until all members of the jury
have been polled. If there are multiple defendants or
verdicts, the process is repeated for each.

5.

If all jurors answer yes, after making a short statement for the record,
the judge will indicate the court’s acceptance of the verdict and
direct the clerk to record it. The clerk does so on the minutes.

6.

If a juror answers no or otherwise qualifies his or her verdict, the
judge may declare a mistrial or may return the jury to the jury room
to deliberate further.

7.

If the charge to the jury or the verdict form is very lengthy, a clerk
may wish to use an alternative method of polling if approved by the
judge:
a)

Advise the jurors that you are going to read the issues in
their entirety one time for the jury panel. For example:
In issue (or count) one, you returned as your unanimous
verdict that defendant was _________ of ___________; in
issue (or count) two, ________________, etc.

b)

Advise the jurors that you will reread the verdicts on each
count if anyone needs for you to do so during the individual
polling.

c)

Then ask each juror: With respect to count one, was this your
verdict?

d)

Juror responds.

e)

Is this still your verdict?

8.

When individually polling jurors to ensure that each juror agrees to
the sentence recommended in a capital case as required by G.S. §
15A-2000(b), the recommendation as to punishment is stated and
each juror is asked if that is his or her recommendation and whether
he or she still assents thereto. To review a polling procedure in a
sentencing phase that was upheld, see State v. Carroll, 356 N.C. 526,
573 S.E.2d 899 (2002), cert. denied, 539 U.S. 949 (2003).

9.

Cases considering challenges to polling procedures.
a)

Error when trial court failed to ask jurors individually
whether they still assented to the verdict in open court. [State
v. Holadia, 149 N.C.App. 248, 561 S.E.2d 514, writ denied,
review denied, 562 S.E.2d 432 ( (2002) (questioning of jury
collectively, and having all the jurors respond collectively,
by raising their hands, not sufficient).]

b)

Clerk’s misstatement of the charge when individually polling
the jurors was not reversible error. [State v. Dammons, 128
N.C.App. 16, 493 S.E.2d 480 (1997) (clerk’s statement of
verdict as “guilty of assault with a deadly weapon” rather
than the full verdict of “guilty of assault with a deadly
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weapon inflicting serious injury” did not deprive defendant
of a unanimous verdict).]

54.14

c)

In polling during the sentencing phase of a capital trial, the
clerk’s failure to ask each juror on each count “Do you still
assent thereto?” did not entitle the defendant to a new
sentencing proceeding. [State v. Richmond, 347 N.C. 412,
495 S.E.2d 677, cert denied, 525 U.S. 843 (1998).]

d)

An abbreviated form of a jury poll has been found
insufficient at least where a juror appeared to be uncertain of
his verdict. [Owens v. Southern Ry. Co., 123 N.C. 183, 31
S.E. 383 (1898) (juror was asked only if he had consented to
the verdict in the jury room but was not asked if he still
adhered to it in the courtroom).]

e)

Additional questions cannot be asked as it “would manifestly
be improper for the judge or clerk to attempt to impeach the
jurors or their verdict” by asking about the grounds therefor.
[Highway Comm. v. Privett, 246 N.C. 501, 99 S.E.2d 61
(1957).]

f)

If the record does not show the assent of each juror to the
verdict, a new trial will be ordered. [State v. Dow, 246 N.C.
644, 99 S.E.2d 860 (1957).]
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APPENDIX I

STATE OF NORTH CAROLINA
____________________ COUNTY

REQUEST FOR
COMPENSATION
FOR JURY SERVICE

Judicial Branch Of Government
Please fill in the information requested below. This is for the purpose of paying
persons who serve as jurors. If, for any reason, you do not wish to be paid you may reject the
payment by checking the correct box.

NAME_______________________________________________________
MAILING ADDRESS___________________________________________
_____________________________________________________________
CITY/STATE__________________________________ZIP CODE_______
SOCIAL SECURITY #__________________________DATE__________
HOME PHONE #___________________WORK PHONE _____________
[] I DO NOT WISH TO BE PAID FOR MY SERVICE AS A JUROR.
_________________________
(Signature)

Thank you for your cooperation, and for your service.
___________________________
CLERK OF SUPERIOR COURT
___________________ COUNTY
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I.

Formation of the Grand Jury [G.S. § 15A-622]
A.

B.

The existing grand jury.
1.

In each district there is an existing grand jury that serves on an
ongoing basis. In more populous counties, there may be a second
grand jury.

2.

Unless there is an unfilled vacancy, the grand jury will consist of 18
members.

3.

The grand jury can officially act with the concurrence of at least 12
members. [G.S. § 15A-623(a)]

Terms of service.
1.

C.

a)

Nine grand jurors begin service at the first session of
criminal superior court after January 1.

b)

Nine begin service at the first criminal superior court session
after July 1.

2.

Grand jurors serve approximately 12 months,
replacements are selected and sworn as set out below.

3.

The term of service may be modified.

until

their

a)

If the senior resident superior court judge finds grand jury
service places a disproportionate burden on grand jurors or
their employers, the judge may fix the term of service at 6
months rather than 12 months. [G.S. § 15A-622(b)]

b)

Additionally, the judge impaneling grand jurors has
authority to modify any term likely to be shorter than 2
months or longer than 15 months.
(1)

A term of less than 2 months or more than 15
months could occur when impaneling a second
grand jury, which is discussed below.

(2)

It also could occur when a vacancy in the grand jury
is filled, which is discussed below.

Replacing grand jurors.
1.

June 2010

Grand jurors serve overlapping terms.

The clerk selects replacement grand jurors twice a year for those
grand jurors whose terms have expired. In districts having a trial
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court administrator, the trial court administrator may be responsible
for this and any other grand jury duties.
2.

3.

D.

Replacement grand jurors are selected at the first criminal superior
court sessions after January 1 and July 1. [G.S. § 15A-622(b)] To
ensure a large enough pool:
a)

The resident superior court judge may order that additional
jurors be summoned for these sessions; or

b)

Jurors unable to serve at their originally scheduled sessions
may be deferred to these sessions.

Generally, the clerk selects 9 replacement grand jurors each time
replacements are selected. If there are vacancies, the clerk may need
to select more.

The method of selection.
1.

Replacement grand jurors are selected from the list of regular jurors
drawn to serve the week that replacements are chosen. [G.S. § 15A622(b)]

2.

The judge usually will direct that the grand jurors be selected first or
before trial jurors are selected.

3.

Grand jurors are to be selected so that each name on the list has an
equal opportunity to be selected.
a)

If a manual system is used, the clerk draws the required
number of markers from the container with the names or
numbers of all jurors summoned for that session. [G.S. § 95]

b)

If a randomized list is used to select jurors:

c)

E.
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(1)

The clerk may select the first 9 on the list as grand
jurors; or

(2)

The clerk may further randomize by cutting up the
list, placing the names in a container, and then
drawing from the container.

If the list is maintained in alphabetical order, the first method
of selection should not be used because only names
beginning with letters at the front of the alphabet will be
selected. If the list is alphabetical, the second method of
selection should be used or an alternate method which results
in each name having an equal opportunity to be selected.

Filling a vacancy in the grand jury.
1.

For good cause shown, a judge may excuse a grand juror from
service for the balance of the term upon the judge’s own motion or
upon the juror’s request. [G.S. § 15A-622(d)]

2.

The superior court judge next convening the jury or next holding a
criminal session may order the vacancy filled by the drawing of a
new juror as provided in I.D above. [G.S. § 15A-622(b)]
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3.
II.

III.

In practice, some clerks fill vacancies as provided in I.D without an
order by the superior court judge.

Formation of a Second Grand Jury
A.

The senior superior court judge may impanel a second grand jury. [G.S. §
15A-622(b)]

B.

To select a second grand jury, the clerk draws or randomly selects the names
of 18 persons from the names of those summoned for jury service for that
session. [G.S. § 15A-622(b)]
1.

Of these 18, the first 9 drawn serve until the first session of criminal
court after the following January 1, and thereafter until their
replacements are selected and sworn.

2.

The next 9 serve until the first criminal session after the following
July 1, and thereafter until their replacements are selected and sworn.

3.

For example, if a second grand jury is to be impaneled from the
jurors summoned for a session in March 2010, assuming that their
terms are not modified:
a)

The first 9 serve until the first criminal session after January
1, 2011, or approximately 10 months.

b)

The second 9 serve until the first criminal session after July
1, 2011, or approximately 17 months.

Functions of the Grand Jury [G.S. § 15A-628]
A.

A grand jury:
1.

B.

Considers bills of indictment submitted by the prosecutor and returns
a bill:
a)

As a true bill if it finds probable cause for the charge made.

b)

As not a true bill if it finds no probable cause for the charge
made.

c)

With an indication that it has not acted if witnesses were not
available.

2.

May under certain circumstances investigate an offense not
submitted to it by the prosecutor and issue a presentment accusing a
person of a criminal offense.

3.

Must inspect the jail and may inspect other county offices or
agencies and report back to the court.

The grand jury foreperson must return bills of indictment, whether found to
be true bills or not, and presentments, to the judge in open court. [G.S. §
15A-628(c)]
1.

This is usually in the form of a grand jury report.
a)

An example of a grand jury report is included as Appendix I
at page 55.6.
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b)
2.

C.

2.

55.4

The grand jury report should be attached to the minutes.
a)

Rule of Recordkeeping 13.1(d) requires that the minutes
include the report of the grand jury.

b)

The minutes then can be used to show that indictments were
returned in open court in case a defendant claims on appeal
that an indictment was not so returned.
(1)

The clerk should note on the grand jury report
“returned in open court” with the date and time.

(2)

Alternatively, the clerk can attach to the minutes
copies of the indictments with appropriate notations.

The clerk must keep a permanent record of all matters returned by the grand
jury to the judge, including bills of indictment, whether found to be true bills
or not, and presentments. [G.S. § 15A-628(d)]
1.

IV.

The clerk may be asked to assist in the preparation of the
grand jury report.

To keep a permanent record of true bills, the clerk may attach to the
minutes of that session of court:
a)

A list of the true bills with relevant information, which may
include the file number, charge, and name;

b)

Copies of the returned indictments; or

c)

The grand jury calendar with appropriate notations.

To keep a permanent record when an indictment is returned as not a
true bill:
a)

If a criminal file exists for the matter (because some criminal
process has already issued), the clerk should place in the file
the indictment marked as not a true bill.

b)

If no criminal file exists for the matter, the clerk should
create a file with a CRS designation. [Rule of Recordkeeping
9.2] The clerk should note the disposition as “no true bill.”

Other Responsibilities of the Clerk in Grand Jury Matters
A.

The clerk or the presiding judge administers the oaths or affirmations set out
in G.S. § 11-11 to the grand jury foreperson and to the individual grand
jurors. (See Courtroom Oaths, Courtroom Procedures, Chapter 51.) The
foreperson of the grand jury administers the oath or affirmation to witnesses.
[G.S. § 15A-623(b)]

B.

As a supplement to any written or oral instructions given by the judge, the
AOC recommends that the clerk distribute a pamphlet titled “State of North
Carolina Handbook for Grand Jurors.”
1.

This pamphlet may be obtained from the AOC.

2.

If sufficient pamphlets are not available, the clerk may distribute
copies.

CLERK’S RESPONSIBILITIES FOR THE GRAND JURY
C.

The clerk should maintain a list of those serving on the grand jury with their
addresses, and telephone numbers.
1.

The clerk can use the list to contact grand jurors should the district
attorney call an extra session.

2.

The list may be used to record the numbers of days the grand jurors
have served.

3.

As the individuals chosen to serve on the grand jury are identified in
open court, their names are not secret. Unless the judge orders that
their names be sealed, the list of grand jurors is a public record
pursuant to the Public Records Act, G.S. §§ 132-1 to -10.

4.

a)

But the grand jury proceedings are secret. [G.S. § 15A623(e)]

b)

Any person authorized to attend sessions of the grand jury
who violates the secrecy requirement is in contempt of court.
[G.S. § 15A-623(e)]

Although it would rarely occur, if the juror served enough days to
necessitate the issuance of a 1099 Miscellaneous Income form, the
clerk would need to acquire the juror’s social security number. If a
juror refuses to give a social security number, the clerk should refer
to the AOC Financial Policies and Procedures Manual on the AOC
intranet on how to process the payment.

D.

The clerk should distribute or post in the grand jury room the tentative court
schedule.

E.

During grand jury proceedings, the clerk “calls” as witnesses the persons that
the prosecutor listed on the bills. [G.S. § 15A-626(b)] G.S. § 15A-626(e)
provides that one “calls” a witness by issuing a subpoena for the witness. In
most jurisdictions, however, the district attorney subpoenas witnesses.

F.

G.S. § 15A-630 requires a judge to immediately cause notice of an
indictment returned as a true bill to be mailed to a defendant not represented
by counsel. The clerk usually mails the notice.

G.

1.

NOTICE OF RETURN OF BILL OF INDICTMENT (AOC-CR215) may be used.

2.

A copy of the indictment must be attached to the notice. [G.S. §
15A-630]

The clerk must seal any indictment that the presiding judge orders kept secret
until the defendant is arrested or appears before the court. [G.S. § 15A623(f)] In this case, the judge may defer giving notice of the indictment for a
reasonable time. [G.S. § 15A-630]
1.

H.

The clerk may wish to clarify with the judge whether the Order for
Arrest (if issued) should also be sealed.

For responsibilities of a grand jury officer, see Duties and Responsibilities of
a Bailiff and a Grand Jury Officer, Courtroom Procedures, Chapter 56.
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GRAND JURY REPORT
HONORABLE _____________________________
JUDGE PRESIDING
OVER THE ________________________________
TERM OF SUPERIOR COURT OF
_____________________ COUNTY
THE GRAND JURY MET ON THE ___ DAY OF _________________,
_____, WITH ___ MEMBERS PRESENT.
THE

GRAND

JURY

RETURNED

___ TRUE

BILLS

OF

INDICTMENT, ___ NOT TRUE BILLS OF INDICTMENT AND ___ WERE
CONTINUED FOR THE TERM.
THE GRAND JURY ADJOURNED TO MEET AGAIN ON THE ___
DAY OF __________________, _____.
THIS THE ___ DAY OF ___________________, _____.

___________________________________
FOREPERSON OF THE GRAND JURY
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DUTIES AND RESPONSIBILITIES OF
A BAILIFF AND A GRAND JURY

OFFICER
I.

II.

Introduction
A.

A bailiff is a deputy sheriff or other individual assigned by the sheriff to
maintain security in the courtroom. He or she is an officer of the court with
the duties of preserving order, subduing unruly persons, and protecting the
judge, court officials, and the public.

B.

The bailiff is usually a sworn law enforcement officer with power of arrest.
Generally the bailiff will be armed, but the judge may direct otherwise.

C.

A nonsworn employee of the sheriff’s department, such as a jailer or a
detention officer, may assist the courtroom bailiff and may be armed if he or
she has received appropriate firearms training.

General Duties and Responsibilities
A.

September 2010

Before court, the bailiff should:
1.

Confirm that there is a parking space awaiting the judge on his or her
arrival.

2.

Meet the judge on the first day of court to assist with any books,
briefcases, robe, etc.

3.

Upon request, assist the judge with room reservations, and inform
him or her of any benefits or undesirable features of various lodging
and eating places.

4.

Unlock the courtroom, if necessary.

5.

See that the gavel, a pitcher of fresh water, and a glass (plastic) are
on the bench.

6.

Confirm that there are no potential weapons (ashtrays, water glasses,
glass water pitchers, etc.) accessible to a defendant.

7.

Inform the judge of any unusual circumstances of which the bailiff is
aware.
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B.

During court, the bailiff should:
1.

Open and close court with the calls set out in Appendix I.

2.

If a defendant is not present, call him or her out when directed to do
so by the judge using the call set out in Appendix I.

3.

Maintain order in the court and surrounding area.

4.

Keep doors to the courtroom closed and free of obstructions.

5.

Lock the courtroom, if necessary, during breaks.

6.

Be able to find a reference book in the law library if requested to do
so.

7.

Remain in the courtroom unless the judge directs otherwise.

8.

9.
C.

III.

IV.

When ordered to do so, the bailiff should escort individuals
to the clerk’s office or cashier to pay money due (court costs,
fines, or restitution).

b)

When ordered to do so, the bailiff should take an individual
into custody and arrange transport to the local detention
facility.

Exercise particular attention during sentencing.
a)

Assist as necessary with the removal of the defendant from
the courtroom.

b)

Advise relatives or friends desiring to see or speak with the
committed person to make arrangements to do so at the jail
or detention facility.

Pay attention to any orders given by the judge and implement them
as appropriate.

After court is adjourned, the bailiff should:
1.

Assist the judge with his or her briefcases, books, robe, etc.

2.

Lock the courtroom, if necessary.

3.

Be responsible for any other matters as the judge directs.

Duties and Responsibilities for Inmates
A.

The bailiff may assist in the transportation of inmates to and from court and
other points of incarceration.

B.

The bailiff is responsible for the safety and security of inmates while in
court.

Duties and Responsibilities Relating to Jurors
A.

56.2

a)

During jury orientation and selection, the bailiff should:
1.

Escort jurors to the allocated space in the courtroom.

2.

See that Bibles are available for the swearing of jurors and assist
with that process and any others as directed by the clerk.
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3.
B.

C.

Remain near the jury box during jury selection and see that jurors are
seated in the correct seats in the box.

During a jury trial, the bailiff should:
1.

Escort the jury to and from the jury room before and after each
session and during break. The bailiff does not enter the jury room.

2.

Remain near the jury room and relay communications between the
jury and the judge.

3.

Not allow anyone to listen to the jurors while they are in the jury
room. This includes the bailiff or other deputies.

4.

When advised that the jury has reached a verdict, tell the judge and
escort the jury to the courtroom when directed to do so.

5.

Refrain from in-court association with parties or counsel for either
side. [See State v. Brown, 315 N.C. 40, 337 S.E.2d 808 (1985), cert.
denied, 476 U.S. 1164 (1986), overruled in part on other grounds by
State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988) (bailiff
should not be a “silent advocate” for the State by sitting next to the
prosecutor).]

6.

Not serve as a custodian or officer in charge of the jury if he or she is
an immediate family member of the prosecutor trying the case, a
defendant, defendant’s counsel, or a crucial witness for either side.
[State v. Wilson, 314 N.C. 653, 336 S.E.2d 76 (1985).]

If the jury is sequestered:
1.

The bailiff or another deputy may serve as the officer of the jury. If
so, he or she must take an oath before serving. [G.S. §§ 11-11; 15A1236(c)] The text of the oath is set out in Courtroom Oaths,
Courtroom Procedures, Chapter 51.

2.

Failure of a bailiff/jury officer to take the required oath may be
challenged as in State v. Payne, 328 N.C. 377, 402 S.E.2d 582
(1991) (failure of a substitute bailiff to take the required oath was
raised but was deemed harmless error).

3.

G.S. § 11-11 requires the jury officer to prohibit anyone from
speaking to the jurors. It also prohibits the jury officer from speaking
to the jurors “unless it be to ask them whether they are agreed in
their verdict, but with leave of the court.” Pursuant to G.S. § 15A1236(c), the jury officer must not allow anyone to speak or otherwise
communicate with the jurors “on any subject connected with the trial
nor to do so himself.”
a)

Service as a jury officer necessarily requires some
communication with the jurors. The judge may even instruct
the jurors to communicate with him or her through the jury
officer.

b)

The cases set out in section V at page 56.4 considering
communications between bailiffs and jurors can be used as a

56.3

BAILIFF AND GRAND JURY OFFICER
guide for appropriate dialogue between a jury officer and
jurors.
V.

Communications Between the Bailiff and Jurors
A.

B.

C.

A bailiff should not engage in unauthorized conversation with jurors,
especially on matters related to the case. Criminal defendants have the right
to an impartial jury and the right to confront witnesses against them.
Conversations between a bailiff and jurors outside a defendant’s presence
may violate these rights.
1.

The United States Supreme Court has required a new trial for a
defendant when the bailiff commented to jurors on the defendant’s
guilt and stated that anything wrong with a guilty verdict could be
corrected on appeal. [Parker v. Gladden, 385 U.S. 363 (1966).]

2.

A bailiff’s action in relaying the judge’s instruction to deliberate
further to see if they could reach a verdict was disapproved of
because it should have been given in open court, but the conduct did
not warrant setting aside the guilty verdict. [State v. Harrell, 20
N.C.App. 352, 201 S.E.2d 716, cert. denied, 284 N.C. 619, 202
S.E.2d 275 (1974).]

3.

The judge should not issue substantive instructions to the jury
through the bailiff outside the presence of the defendant. [State v.
Watson, 338 N.C. 168, 449 S.E.2d 694 (1994) (judge’s instruction to
bailiff to give jurors a yellow pad and to tell them to write out their
question instructed the jury on a procedural matter only so was not
error), cert. denied, 514 U.S. 1071 (1995), overruled in part on other
grounds by State v. Richardson, 341 N.C. 585, 461 S.E.2d 724
(1995).]

The bailiff should not make comments on substantive issues or matters of
law.
1.

A bailiff should not have answered the jury’s legal question about
defendant’s possibility of parole, but a new trial was not warranted.
[State v. Sneeden, 274 N.C. 498, 164 S.E.2d 190 (1968).]

2.

A bailiff’s comment to jurors that he was proud of the way the
prosecutor had “stood up” for law enforcement officers was
prejudicial, requiring a new trial. [State v. Johnson, 295 N.C. 227,
244 S.E.2d 391 (1978).]

A bailiff may have some conversation with jurors and prospective jurors
without violating a defendant’s constitutional rights.
1.
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The bailiff may instruct jurors on procedural matters, such as taking
of breaks, and may remind jurors of their continuing obligation to
abide by the court’s earlier instructions. [State v. Gay, 334 N.C. 467,
434 S.E.2d 840 (1993).] A court reporter does not have to be present
when the bailiff gives the jury instructions on procedural matters.
[State v. May, 334 N.C. 609, 434 S.E.2d 180 (1993), cert. denied,
510 U.S. 1198 (1994).]
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VI.

VII.

2.

A bailiff may communicate with prospective jurors and trial jurors
regarding completion of voir dire questionnaires and taking of
breaks. [State v. Bacon, 337 N.C. 66, 446 S.E.2d 542 (1994), cert.
denied, 513 U.S. 1159 (1995).]

3.

A bailiff’s dialogue with jurors about the bailiff’s prior service as a
juror did not require a new trial, but the court disapproved of the
conversation. [State v. Bagley, 43 N.C.App. 171, 258 S.E.2d 427
(1979), aff’d, 300 N.C. 736, 268 S.E.2d 77 (1980).]

The Bailiff as a Witness
A.

When a witness for the State acts as custodian or officer in charge of the jury
in a criminal trial, prejudice to the defendant is conclusively presumed. [State
v. Mettrick, 305 N.C. 383, 289 S.E.2d 354 (1982) (bailiff who transported
jurors to dinner could not be a witness).]

B.

When a deputy serves as the courtroom bailiff but does not act as a custodian
or officer in charge of the jury, conclusive presumption of prejudice not
applicable and he or she may be a witness unless defendant can show actual
prejudice. [State v. Jeune, 332 N.C. 424, 420 S.E.2d 406 (1992) (bailiff, who
had no contact outside the courtroom and whose only service was holding the
gate open and telling jurors to take their seats, could be a witness).]

Duties and Responsibilities of a Grand Jury Officer
A.

The grand jury officer may be the bailiff or another person assigned by the
sheriff to the task. The grand jury officer’s primary responsibility is to stay
with the grand jury at all times, except when directed by the grand jury to
carry papers to the court or to conduct other grand jury business.

B.

The grand jury officer should:
1.

Be on hand several minutes before the opening of court.

2.

Take the oath required by G.S. § 11-11, which is set out in
Courtroom Oaths, Courtroom Procedures, Chapter 51.

3.

Escort grand jurors when asked to do so.

4.

Carry indictments and other papers between the grand jury and the
court.

5.

a)

To start the session, the grand jury officer picks up the grand
jury materials from the court and delivers them to the grand
jury.

b)

If the session is to continue to the next day, the grand jury
officer returns the materials to the court when the grand jury
adjourns for the day.

Supervise grand jury witnesses as appropriate.
a)

Should allow only one witness at a time into the grand jury
room.

b)

May be asked to call roll in the grand jury waiting room.
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C.

56.6

c)

May need to determine if anyone present has any special
needs or circumstances that should be relayed to the grand
jury foreperson.

d)

May be asked to contact any witnesses who are not present.
(The District Attorney may have telephone numbers for
these individuals.)

6.

Prevent anyone from entering the grand jury room during
deliberations or voting.

7.

Prevent anyone from attempting to overhear grand jury proceedings.

8.

Secure the grand jury room during lunch breaks, recesses, overnight
breaks, or after hours adjournments.

9.

Be prepared to make transportation arrangements for grand jury
members in connection with their inspection of jail facilities or other
county offices or agencies.

A technical violation by a grand jury officer may not render an otherwise
valid indictment fatally defective. [State v. Reep, 12 N.C.App. 125, 182
S.E.2d 623 (1971) (court refused to quash an indictment because it was
delivered to the court by the grand jury officer rather than the foreperson as
required by statute).]
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APPENDIX I
Bailiff’s Calls
To open court (after instructing everyone to rise)
Oyez!1 Oyez! Oyez! This honorable court for the county of _____________ is
now open and sitting for the dispatch of its business, the Hon. ____________,
Judge presiding. God save the state and this honorable court. (Optional: Please
be seated and remain quiet.)
To close court (after instructing everyone to rise)
Oyez! Oyez! Oyez! This honorable court stands adjourned until tomorrow
morning at ______ o’clock. God save the state and this honorable court.
To reopen court (on the next day or after a recess) (after instructing everyone to rise)
Oyez! Oyez! Oyez! This honorable court for the county of _________ has now
resumed its sitting for the dispatch of business, the Hon. ____________, Judge
presiding. God save the state and this honorable court.
To adjourn court (at the end of the session) (after instructing everyone to rise)
Oyez! Oyez! Oyez! This honorable court stands adjourned sine die. God save
the state and this honorable court.
(Sine die means “without assigning a day for a further meeting or hearing.”)
To call out the defendant in a criminal case
Oyez! Oyez! Oyez! (Name defendant three times.) Come into court this day as
you are bound to do or your forfeiture will be recorded and order of arrest will
issue.

1

Oyez means Hear Ye!
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To call out a witness
Oyez! Oyez! Oyez! (Name witness three times.) Come into court this day as you
have been subpoenaed to do or you may be held in contempt.
To call out the plaintiff in a civil case
Oyez! Oyez! Oyez! (Name plaintiff three times.) Come into court this day or
your action will be dismissed.
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Note: This Chapter is mostly for informational purposes but does include the duties of the
clerk with regard to child support actions.
I.

Overview of the Clerk’s Responsibilities in Child Support Cases
A.

Responsibilities under current law.
1.

2.

B.

II.

The clerk is not responsible for receiving and disbursing courtordered child support payments (except as noted below), for
maintaining records regarding payment of court-ordered child
support in IV-D cases, for monitoring compliance with child support
orders, or for initiating proceedings to enforce child support orders
unless specifically required to do so by law.
a)

The clerk is authorized to accept payments to purge a
judgment for civil contempt for nonpayment of child
support. See section V.E.5 at page 60.26.

b)

The clerk also is authorized to accept payments in
connection with the enforcement or discharge of a lien for
child support, when a compliance or performance bond is
ordered forfeited for payment of past-due child support, or in
connection with certain postjudgment remedies. See CHILD
SUPPORT PAYMENT TRANSMITTAL (AOC-CV-641)
and section IV.H.3 at page 60.16.

Clerks, however, do have some clerical, administrative, and judicial
responsibilities with respect to IV-D and non-IV-D child support
cases, which are discussed in the following sections of this chapter.

Responsibilities under prior law.
1.

Until October 1, 1999, the Clerk of Superior Court (clerk) was
responsible for receiving and disbursing child support payments and
for maintaining payment records in IV-D cases and most non-IV-D
cases. [G.S. § 50-13.4(d)]

2.

Until July 1, 2007, state law required the clerk to monitor
compliance with child support orders in most non-IV-D child support
cases, and to initiate legal proceedings to enforce non-IV-D child
support orders when parents failed to pay court-ordered child
support. [G.S. § 50-13.9]

Overview of the Child Support Enforcement (IV-D) Program
A.

The federal IV-D law.
1.
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Title IV-D of the federal Social Security Act (42 U.S.C. § 651 et
seq.), enacted in 1975, establishes the federal child support
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enforcement (IV-D) program and authorizes federal funding for state
child support enforcement (IV-D) programs.
2.

B.

C.

60.2

Federal law (Title IV-D) imposes a number of requirements on states
as conditions of receiving federal funding for state child support
enforcement (IV-D) programs. These requirements include:
establishing child support guidelines, operating a centralized child
support collection and disbursement unit, enacting the Uniform
Interstate Family Support Act, and implementing procedures (such as
income withholding, voluntary paternity acknowledgement, and
genetic paternity testing) to improve the establishment and
enforcement of child support obligations.

North Carolina’s child support enforcement (IV-D) program.
1.

Federal law requires each state, as a condition of receiving federal
IV-D funding, to establish a state child support enforcement (IV-D)
program in accordance with federal law, and to designate a single
state agency to administer or supervise the administration of the
state’s IV-D program.

2.

North Carolina’s IV-D program is administered at the state level by
the child support enforcement section of the state Department of
Health and Human Services’ (DHHS) Division of Social Services.
[G.S. § 110-141]

3.

DHHS operates the state’s centralized Child Support Collection
Unit, the state’s Automated Collection and Tracking System
(ACTS), the state’s child support case registry and the state’s
interstate child support enforcement unit. DHHS has designated the
Division of Social Services (DSS) to be responsible for this
program. The Child Support Enforcement (CSE) Section exists
within DSS.

4.

Counties are responsible for the administration of the IV-D program.
In most counties, the child support enforcement program is
administered by the county social services department. In about a
dozen counties, the IV-D program is administered by the county
attorney’s office, by a separate county child support agency, or by a
private contractor designated by the board of county commissioners.

5.

Inquiries regarding IV-D cases or IV-D child support services should
be referred to the local IV-D office.

IV-D and non-IV-D cases.
1.

All judicial proceedings involving child support or paternity may be
classed as either IV-D cases or non-IV-D cases.

2.

A child support case is a IV-D case if the IV-D program is providing
child support services on behalf of a child. [G.S. § 110-129(7)]

3.

All other child support cases are non-IV-D.

4.

The status of a child support case may change from non-IV-D to IVD or vice versa over time. For example, if a custodial parent retains a

CHILD SUPPORT
private attorney to establish a child support order, the case is a nonIV-D case. If, however, the custodial parent subsequently applies for
child support services from the IV-D program to enforce or modify
the order, the case becomes a IV-D case. And if the custodial parent
later ceases to receive services from the IV-D program, the status of
the case changes from IV-D to non-IV-D.
D.

IV-D cases.
1.

IV-D cases may be divided into three broad categories.
a)

CA (“current assistance”) cases involve children who are
currently receiving public assistance. These cases are
sometimes called PA (“public assistance”) cases. In these
cases, the state will retain some or all of the current or pastdue support that is collected as reimbursement for public
assistance paid on behalf of the child but some of the child
support may be paid to the child’s custodial parent.

b)

FA (“former assistance”) cases involve children who
formerly received public assistance but are not currently
receiving public assistance. In these cases, collections for
current support are disbursed to the child’s custodial parent
and some or all of the past-due support that is collected is
retained by the state as reimbursement for public assistance
paid on behalf of the child.

c)

NA (“never assistance”) cases involve children who have
never received public assistance (AFDC, TANF, Work First,
or foster care assistance). These cases are sometimes called
NPA (“not public assistance”) cases. In these cases, all
current and past-due child support payments are disbursed to
the child’s custodial parent.

2.

The IV-D program is required to provide child support services on
behalf of any child if the child’s custodial parent or caretaker files a
written application requesting child support services and pays a $25
application fee ($10 if the family’s income is below the federal
poverty level) and an annual fee of $25 if the child for whom support
is collected has never received public assistance and the IV-D
program has collected and disbursed at least $500 in child support.
[G.S. § 110-130.1]

3.

The IV-D program also is required to provide child support services
on behalf of all children who currently receive public assistance
(TANF, Work First, or foster care assistance). Custodial parents or
caretakers of children who currently receive public assistance are not
required to apply for child support services or pay the IV-D
application fee.

4.

When a child ceases receiving public assistance, the IV-D program
must continue providing child support services until all child support
arrearages that are owed to the state as reimbursement for public
assistance provided on behalf of the child have been paid and,
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thereafter, if the custodial parent or caretaker requests continued
child support services.

E.

5.

The IV-D program must provide medical support enforcement
services and, unless refused by the custodial parent or caretaker,
other child support services on behalf of a child who is covered
under the state’s Medicaid program.

6.

The IV-D program must provide the following child support services
to all eligible IV-D clients:
Locating absent parents who may be liable for or owe child
support [G.S. §§ 110-139; 110-139.1];

b)

Establishing paternity of children born out of wedlock [G.S.
§ 110-130.1];

c)

Establishing, enforcing, and modifying child support orders
[G.S. §§ 110-130; 110-130.1];

d)

Enforcing spousal support orders under some circumstances
[G.S. § 110-130.2];

e)

Collecting, distributing, and disbursing child support
payments in IV-D and most non-IV-D cases through the
state’s centralized Child Support Collection Unit and
Automated Collection and Tracking System (ACTS). [G.S. §
110-139(f)]

Court filing fees in child support cases.
1.

2.

60.4

a)

Cases filed by IV-D agencies.
a)

When a IV-D agency files a civil action in district court to
establish paternity or establish an order for child support, the
agency may do so without advancing payment for the court
costs. [G.S. § 7A-317]

b)

When a county social services department files a voluntary
paternity acknowledgement or a voluntary support
agreement with the clerk pursuant to G.S. § 110-132 or 110133, the agency may do so without advancing payment of
the fee required by G.S. § 7A-308(a)(18). [G.S. § 7A317(3)]

c)

Although the court costs do not have to be advanced, the IVD agency is responsible for paying the costs after judgment
unless the parent or caretaker has been authorized to proceed
as an indigent or the judgment taxes costs to the defendant.
Some clerks send monthly bills for court costs to the county
department of social services.

In non-IV-D child support cases the filing parent must advance court
costs unless he or she petitions to file as an indigent, and the clerk
determines that the parent is authorized to file as an indigent.
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III.

Determining Paternity in Child Support Proceedings
A.

B.

Overview of child support and paternity.
1.

State law generally prohibits a court from ordering a person who is
not the biological or adoptive parent of a child to pay child support
for the child. [G.S. § 50-13.4(b)]

2.

Issues involving a child’s parentage (usually, issues regarding the
paternity of a child) may arise in connection with cases involving the
support of children who are born “out of wedlock.” A child is born
out of wedlock (a) when the child’s mother was not married at the
time the child was conceived or born or (b) when the child’s mother
was married at the time the child was conceived or born but the
mother’s husband is not the child’s biological or adoptive father.

3.

When a child is born of out-of-wedlock, the child’s parentage
(paternity) may be legally established for purposes of determining
parental liability for child support through any of the following
methods:
a)

An unrescinded affidavit of parentage that is executed by the
child’s mother and father and filed with the clerk [G.S. §§
110-132 and 130A-101(f)];

b)

A judgment entered in a civil action to establish paternity
[G.S. § 49-14];

c)

A judgment entered by the clerk in a special proceeding to
legitimate the child [G.S. §§ 49-10 or 49-12.1]; or

d)

A judgment entered in a criminal nonsupport action in which
paternity is established [G.S. § 14-322 or G.S. § 49-2].

Affidavits of parentage. [G.S. §§ 110-132 and 130A-101(f)]
1.

Execution. The mother and the putative (alleged) father of a child
who was born out of wedlock may execute an affidavit of parentage
stating, under oath, that the putative father is the child’s biological
father. The affidavit must be sworn and subscribed before a notary
public or other person authorized to administer oaths. [G.S. §§ 110132 and 130A-101(f)]
a)

When an affidavit of parentage is executed by the child’s
mother and putative father at a hospital shortly after the
child’s birth, the hospital uses a DHHS form (DHHS-1660)
which is submitted to the local registrar along with the
child’s birth certificate and filed with the county’s register of
deeds and the state’s Division of Vital Statistics. A copy of
the affidavit also may be filed with the clerk pursuant to G.S.
§ 110-132.

b)

When an affidavit of parentage is executed by the child’s
mother and putative father at a child support enforcement
agency, the agency uses a DHHS form (DSS 4697), which
may be filed with the clerk pursuant to G.S. § 110-132.
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c)

2.

3.

60.6

The mother and putative father of a child who was born out
of wedlock also may execute an affidavit of parentage before
the clerk. When an affidavit of parentage is executed in the
clerk’s office in lieu of or in conclusion of a legal proceeding
to establish a child’s paternity, the clerk may use
AFFIDAVIT OF PARENTAGE (AOC-CV-604).

Filing. When an affidavit of parentage is filed with the clerk in lieu
of a legal proceeding to establish paternity, the clerk should file,
index, and docket the affidavit as a new civil action in accordance
with the rules of recordkeeping for civil cases.
a)

An affidavit of parentage shall be filed by the clerk in the
county in which it is entered. [G.S. § 110-134]

b)

The fee for filing an affidavit of parentage in lieu of a legal
proceeding to establish paternity is set out in G.S. § 7A308(a)(18). [G.S. § 110-134]

Rescission. The mother or putative father of a child who was born
out of wedlock may rescind an affidavit of parentage within 60 days
after the date the affidavit was executed or before the date a court
order establishing paternity or requiring payment of child support is
entered, whichever is earlier. [G.S. § 110-132(a)]
a)

In order to rescind an affidavit of parentage, the person
requesting rescission must file a timely motion and request
for hearing with the clerk. [G.S. § 110-132(a)]

b)

The person requesting rescission may use MOTION AND
NOTICE OF HEARING TO RESCIND AFFIDAVIT OF
PARENTAGE (AOC-CV-916M) to request rescission of the
affidavit of parentage.

c)

A motion to rescind an affidavit of parentage should be filed
in the county in which the affidavit of parentage was filed.

d)

If an affidavit of parentage has not been filed with the clerk,
the person requesting rescission of the affidavit should attach
a copy of the affidavit to the motion to rescind, and the clerk
should file the affidavit and motion as a new civil case upon
payment of the fee required by G.S. § 7A-308(a)(18).

e)

The person requesting rescission must serve, pursuant to
Rule 4 of the Rules of Civil Procedure, a copy of the motion
and request for hearing on the child’s mother or putative
father and on any child support enforcement agency that is
providing child support services for the child. [G.S. § 110132(a)]

f)

If, after hearing, a district court judge allows rescission of
the affidavit of parentage and thereafter finds that the
putative father who executed the affidavit is not the child’s
father, the clerk must send a copy of the judge’s order to the
state Division of Vital Statistics. [G.S. § 110-132(a)]
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4.

Motion to set aside an affidavit of parentage. [G.S. § 110-132(a2)]
a)

5.

An affidavit of parentage may be set aside by the trial court,
upon motion, after 60 days have passed if:
(1)

The affidavit was entered as a result of fraud, duress,
mutual mistake, or excusable neglect; and

(2)

Genetic tests establish that the putative father is not
the biological father.

b)

This set-aside provision applies notwithstanding Rule of
Civil Procedure 60 or any other law.

c)

The party moving to set aside the affidavit bears the burden
of proof.

d)

Upon proper motion to set aside, the trial court shall order a
paternity test pursuant to G.S. § 8-50.1(b1).

Legal effect. Unless rescinded or set aside, a properly executed
affidavit of parentage that is filed with the clerk pursuant to G.S. §
110-132 constitutes an admission of paternity and has the same legal
effect as a judgment of paternity for the purpose of establishing the
putative father’s child support obligation.
a)

A judge is not required or allowed to approve the filing of an
affidavit of parentage pursuant to G.S. § 110-132.

b)

A properly executed affidavit of parentage is binding on a
parent even if the parent was an unemancipated minor at the
time of execution. [G.S. § 110-132]

c)

If an affidavit of parentage is filed with the clerk pursuant to
G.S. § 110-132(a), the clerk may, upon application of any
interested party, issue a summons requiring the putative
father to appear in court to show cause why the court should
not enter an order requiring him to pay child support for the
child. [G.S. § 110-132(b)] The clerk may use
APPLICATION, SUMMONS, AND ORDER TO SHOW
CAUSE-CHILD SUPPORT (AOC-CV-608) to do so. The
summons should be served on the putative father pursuant to
Rule 4 of the Rules of Civil Procedure.

d)

If an affidavit of parentage is not rescinded within the time
allowed by law and has not previously been filed with the
state Division of Vital Statistics (any form other than the
DHHS-1660 probably has not been filed with Vital
Statistics), the clerk should send a copy of the affidavit to the
Division of Vital Statistics pursuant to G.S. § 130A-119.
NOTE: An affidavit of parentage may be set aside as
provided in G.S. §§ 110-132(a1) and (a2) after the period for
rescission has elapsed.
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C.

Civil paternity actions.
1.

2.

60.8

The paternity of a child who is “born out of wedlock” may be
established in district court at any time before the child’s 18th
birthday through a civil action pursuant to G.S. § 49-14.
a)

A civil paternity action may be filed to determine the
paternity of a child who was conceived by or born to a
married woman if the complaint alleges that the mother’s
husband is not the child’s biological father and the mother’s
husband is either joined as a party to the action or has been
judicially determined not to be the child’s biological father.
[Wright v. Gann, 27 N.C.App. 45, 217 S.E.2d 761, cert.
denied, 288 N.C. 513, 219 S.E.2d 348 (1975); In re
Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985); Lombroia v.
Peek, 107 N.C.App. 745, 421 S.E.2d 784 (1992).]

b)

The child whose paternity is at issue is not a necessary party
in a civil paternity action under G.S. § 49-14. [Smith v.
Bumgarner, 115 N.C.App. 149, 443 S.E.2d 744 (1994).]

A civil paternity action under G.S. § 49-14 may be commenced (or
continued) by or against the personal representative, administrator,
or executor of the estate of a deceased putative father after the
putative father’s death.
a)

If the action is commenced after the putative father’s death, a
proceeding for the administration of the deceased putative
father’s estate must be commenced within one year of the
deceased putative father’s death and the civil paternity action
under G.S. § 49-14 must be commenced within the period
allowed by G.S. § 28A-19-3(a) for presentation of claims
against the decedent’s estate. [G.S. § 49-14(c)]

b)

The legitimate or legitimated children of a deceased putative
father do not have standing to intervene in a civil paternity
action under G.S. § 49-14 to determine the deceased putative
father’s paternity of another, illegitimate child. [Stockton v.
Estate of Thompson, 165 N.C.App. 899, 600 S.E.2d 13
(2004).]

3.

A copy of the birth certificate of the child whose paternity is at issue
must be attached to the complaint filed in a civil paternity action
under G.S. § 49-14. [G.S. § 49-14(a)] (In civil paternity actions filed
on or after December 13, 2005, the copy of the birth certificate need
not be a certified copy.) The clerk should not refuse to file the action
if the birth certificate is not attached.

4.

If the district court enters a judgment determining the paternity of a
child under G.S. § 49-14 and the child was born in North Carolina,
the clerk must send a notice of the judgment to the state DHHS
Office of Vital Statistics. [G.S. § 130A-119] The form is
CERTIFICATE OF PATERNITY (AOC-CV-611).
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5.

Setting aside an order of paternity pursuant to G.S. § 49-14(h).
a)

D.

IV.

An order of paternity may be set aside by the trial court,
upon motion, after 60 days have passed if:
(1)

The affidavit was entered as a result of fraud, duress,
mutual mistake, or excusable neglect; and

(2)

Genetic tests establish that the putative father is not
the biological father.

b)

This set-aside provision applies notwithstanding Rule of
Civil Procedure 60 or any other law.

c)

The party moving to set aside the order bears the burden of
proof.

d)

Upon proper motion to set aside, the trial court shall order a
paternity test pursuant to G.S. § 8-50.1(b1).

Paternity proceedings under UIFSA.
1.

A North Carolina court may serve as the “initiating” or “responding”
tribunal in a proceeding to determine the paternity of a child under
the Uniform Interstate Family Support Act (UIFSA). [G.S. § 52C-7701]

2.

The clerk’s responsibilities in UIFSA proceedings to determine
paternity are the same as those in UIFSA proceedings to establish
child support orders. [See section IV.F at page 60.14.]

Establishing Child Support Orders
A.

B.

Terminology in child support cases.
1.

A person who has been ordered to pay child support generally is
referred to as the obligor, responsible parent, or payor. Obligors
sometimes are referred to as noncustodial parents.

2.

The person to whom child support is ordered to be paid generally is
referred to as the obligee or payee. When the obligee is the child’s
parent, the obligee sometimes is referred to as the child’s custodial
parent. In a IV-D case, the child support enforcement agency may be
the obligee or payee for the child or the child’s custodian.

The clerk’s recordkeeping responsibilities in child support cases.
1.

Official court records.
a)

The clerk’s office must maintain all “official [court] records”
in IV-D and non-IV-D child support proceedings. [G.S. §§
50-13.9(b1)(2) and 50-13.9(b2)(2)]

b)

The clerk’s office also must maintain all case data
concerning any child support matter for which the clerk was
responsible for monitoring or enforcing the obligor’s
compliance before July 1, 2007. [G.S. § 50-13.9(b2)(2)]

c)

A child support order that requires payment of child support
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through income withholding in a non-IV-D case must
include a provision requiring the obligor to keep the clerk’s
office informed of the obligor’s current residence and
mailing address. [G.S. § 110-136.3(a)(1)]
d)

2.

Payment records.
a)

b)

C.

In non-IV-D cases, the clerk maintains all official records
and all case data concerning child support matters previously
enforced by the clerk. [G.S. § 50-13.9(b2)(2)]
(1)

The data in these payment records is provided to the
clerk’s office via an interface between the IV-D
Automated Collection and Tracking System (ACTS)
and the Administrative Office of the Courts’ Support
Enforcement System (SES).

(2)

Before October 1, 1999, the clerk’s office was
responsible for maintaining child support payment
records in all IV-D cases and in most non-IV-D
cases. [G.S. § 50-13.4(d)]

The IV-D program is required to maintain records for all IVD cases showing the amount and date of receipt of each
payment made by or on behalf of an obligor through the
state’s centralized Child Support Collection Unit, and these
payment records, if properly authenticated, are admissible in
any action to establish, modify, or enforce a child support
order. [G.S. § 50-13.9(b1)(3)]

Legal proceedings to establish child support orders.
1.

60.10

When a court enters a new order requiring a parent or other
person to pay child support or modifies an existing child
support order, the clerk must record entry of the order in
VCAP and must also enter information regarding the order,
the obligor, the obligee, and the child(ren) for whom support
is owed into the Administrative Office of the Courts’
Support Enforcement System (SES). This information is
shared with the state IV-D Automated Collection and
Tracking System (ACTS) system and is used to maintain the
state and federal registries of child support cases and to
track, distribute, and disburse child support payments in IVD cases and non-IV-D cases that are made through the
state’s centralized Child Support Collection Unit.

A claim for child support under G.S. § 50-13.4 may be maintained as
an independent action; joined as a claim or filed as a cross claim in
an action for divorce, divorce from bed and board, annulment, or
alimony without divorce; joined with or filed as a counterclaim in a
civil action seeking custody or visitation of a minor child; joined as a
claim in a civil action to determine the paternity of a child born out
of wedlock; or filed by motion in the cause (either before or after
judgment) in an action for divorce, divorce from bed and board,
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annulment, or alimony without divorce. [G.S. § 50-13.5]

2.

D.

a)

An order for child support also may be established through
the execution and filing of a voluntary support agreement or
a confession of judgment. [See sections IV.D and E at pages
60.11 and 60.13.]

b)

An order for child support also may be entered in connection
with a criminal proceeding involving a parent’s failure to
support his or her child; a juvenile proceeding involving
child abuse, neglect, or dependency; or a civil action seeking
relief from domestic violence. Use of criminal proceedings
to establish child support is infrequent.

Any person who brings an action or motion in the cause for the
support of a minor child and any person who is a defendant in such a
proceeding must provide to the clerk his or her social security
number and, if a child support order is entered or modified, his or her
date of birth. [G.S. §§ 50-13.4(g) and (h)]
a)

To collect this information, the clerk may request each party
or the party’s attorney to provide this and other necessary
information by filing COVER SHEET FOR CHILD
SUPPORT CASES (AOC-CV-640) and CERTIFICATION
OF IDENTITY FOR CHILD SUPPORT CASES (AOC-CV645).

b)

When a child support order is entered, the clerk must
transmit to the state Department of Health and Human
Services through entry of data in AOC’s Support
Enforcement System (SES) the docket number of the case
and the names, dates of birth, and social security numbers of
the parties. [G.S. § 50-13.4(h)]

Voluntary support agreements. [G.S. §§ 110-132 and 110-133]
1.

2.

In lieu of or in conclusion of any civil or criminal proceeding
instituted to obtain support for an unemancipated minor child who is
born in wedlock or out of wedlock, the natural or adoptive parent of
that child may execute a written agreement, called a voluntary
support agreement (VSA), to support the child by periodic payments.
[G.S. §§ 110-132 and 110-133]
a)

VOLUNTARY
SUPPORT
AGREEMENT
AND
APPROVAL BY COURT (AOC-CV-607) may be used by a
parent who wishes to execute a voluntary support agreement.

b)

A VSA also may be executed and acknowledged by the
grandparent of a minor child if the grandparent is responsible
for the child’s support pursuant to G.S. § 50-13.4.

A VSA (other than one executed by a grandparent who is responsible
for supporting his or her grandchild) must be executed by a person
who is the child’s natural or adoptive parent and should explicitly
state that the person who is agreeing to support the child is the
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child’s adoptive or biological mother or father.
3.

4.

60.12

The parent who agrees to pay child support must acknowledge the
VSA before the clerk, a notary public, or other authorized certifying
official. [G.S. § 110-133]
a)

When a parent executes a VSA, the VSA is binding on the
parent regardless of whether the parent is an adult or a
minor. [G.S. § 110-132(a)]

b)

A VSA executed under G.S. §§ 110-132 or 110-133 is valid
even if it is not signed by the parent to whom child support is
owed.

c)

If a child is not born in wedlock and the child’s paternity has
not been judicially established, an agreement by the child’s
father to support the child should be accompanied by an
affidavit of parentage executed by the child’s mother and
father or include provisions explicitly acknowledging that
the person signing the VSA is the child’s father.

A VSA must identify the child or children (name(s) and date(s) of
birth) for whom support will be provided; provide the social security
number of the parent(s) who sign the agreement; and state the
amount of support that will be provided for the child. [G.S. § 110133]
a)

A VSA should indicate whether the amount of support that
will be provided for the child is the amount payable under
North Carolina’s child support guidelines (a completed child
support guideline worksheet should be attached to the VSA);
state the date on which the first support payment is due; and
indicate whether support payments will be paid directly to
the obligee, paid via income withholding, or paid to the
state’s centralized Child Support Collection Unit.

b)

Federal law requires that all support orders, even those
entered by consent, comply with the child support
guidelines. [See 2006 and 2011 Guidelines stating that
guidelines apply to voluntary support agreements; 42 U.S.C.
§ 667(b)(2) and 45 C.F.R. 302.56(f)] Therefore, unless the
voluntary support agreement states the presumptive amount
of support due under the child support guidelines and
indicates that the obligor’s presumptive child support
obligation would exceed or not meet the child’s reasonable
needs considering the parents’ relative abilities to provide
support or would otherwise be unjust or inappropriate, the
amount of child support provided through a voluntary
support agreement must be determined pursuant to North
Carolina’s child support guidelines.

c)

A VSA may provide for reimbursement of medical expenses
incident to the child’s birth and the mother’s pregnancy and
reasonable expenses of any action to establish the child’s
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paternity. [G.S. § 110-132]
5.

6.

E.

The fee to commence a civil child support proceeding through the
filing of a VSA is set out in G.S. § 7A-308(a)(18).
a)

When a VSA is filed in lieu of a proceeding to establish a
child support order (rather than being filed in connection
with a pending legal proceeding), it should be filed in the
county in which the noncustodial parent, the custodial
parent, or the child resides. [G.S. § 110-133]

b)

When a VSA is filed in lieu of a proceeding to establish a
child support order (rather than being filed in connection
with a pending legal proceeding), the clerk should open a
new civil file (CVD) and index the proceeding using the
obligee’s name as that of the plaintiff and the responsible
parent’s name as that of the defendant.

Unlike an affidavit of parentage, a VSA executed under G.S. §§ 110132 or 110-133 must be approved by a district court judge. [G.S. §
110-133]
a)

After a VSA is approved by a district court judge, the clerk
should file and index the VSA in the same manner as an
order for child support. The party who prepares and files the
order must serve a copy on the other party unless the judge
designates someone else to serve it. [G.S. § 1A-1, Rule 58]

b)

After a VSA is approved by a district court judge, it has the
same force and effect and may be enforced and modified in
the same manner as an order of support entered by the court.
[G.S. § 110-133]

Confession of judgment. [G.S. § 1A, Rule 68.1]

1.

A person who is liable for child support but who has not executed a
voluntary support agreement, has not been ordered to pay child
support, and has not been sued for child support may execute a
confession of judgment agreeing to pay child support. [G.S. § 1A-1,
Rule 68.1(a)]
a)

A person who wishes to confess judgment for child support
must sign a verified or sworn statement authorizing the clerk
to enter judgment against him or her.

b)

A confession of judgment for child support may be filed
with the clerk by the obligor or by the obligee. An obligee
must consent, either explicitly or implicitly, to the obligor’s
confession of judgment for child support. [Yarborough v.
Yarborough, 27 N.C.App. 100, 218 S.E.2d 411, cert. denied,
288 N.C. 734, 220 S.E.2d 353 (1975) (husband’s confession
of judgment for alimony a nullity when wife had not
expressly or impliedly consented to the judgment
confessed).]

60.13

CHILD SUPPORT
2.

F.

60.14

The confession of judgment must identify the obligee, the obligee’s
county of residence, the obligor, the obligor’s county of residence,
the basis of the obligor’s liability, and the amount of the obligor’s
liability. [G.S. 1A-1, Rule 68.1(b)]
a)

A confession of judgment may be filed only in the county in
which the obligor or obligee resides or in a county in which
the obligor owns real property. [G.S. 1A-1, Rule 68.1(c)]

b)

The fee for filing a confession of judgment is specified by
G.S. § 7A-308(3).

3.

When a confession of judgment is filed, the clerk indexes and
dockets the confession of judgment in the same manner as an order
or judgment for child support. See Confessions of Judgment, Civil
Procedures, Chapter 30.

4.

Confessions of judgment are required to comply with the child
support guidelines. [42 U.S.C. § 667(b)(2) and 45 C.F.R. 302.56(f)]
Unless the confession of judgment states the presumptive amount of
support due under the child support guidelines and indicates that the
obligor’s presumptive child support obligation would exceed or not
meet the child’s reasonable needs considering the parents’ relative
abilities to provide support or would otherwise be unjust or
inappropriate, the amount of child support provided through a
confession of judgment should be the amount required by the
guidelines.

Establishing child support orders under UIFSA.
1.

District courts in North Carolina may serve as “initiating” or
“responding” tribunals in civil actions to establish child support
orders under the UIFSA. [G.S. §§ 52C-3-304 and 52C-3-305]

2.

When an obligee files a UIFSA petition with a North Carolina court
(the initiating tribunal) requesting that a court or administrative
agency in another state (the responding tribunal) establish a child
support order against the obligor, the clerk must forward three copies
of the petition and any accompanying documents along with a
completed UIFSA Interstate Transmittal Form (OMB 0970-0085-T1)
to the responding tribunal or to the appropriate child support
enforcement agency in the responding state. [G.S. § 52C-3-304]
a)

If the identity of the responding tribunal is not known, the
clerk must forward the petition to the responding state’s state
information agency along with a request that the state
information agency forward the petition to the appropriate
responding tribunal and that responding tribunal
acknowledge receipt of the petition. [G.S. § 52C-3-304(a)]

b)

Contact information for each state’s interstate information
agency (interstate central case registry) is available at
www.acf.hhs.gov/programs/cse/newhire/fcr/fcr.htm.

c)

The clerk should retain and file one copy of the petition in
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accordance with AOC’s Rules of Recordkeeping but should
not issue a summons or collect a filing fee. [G.S. §§ 52C-3304 and 52C-3-312(a)]

3.

G.

d)

The petition must be verified and, unless a judge orders
otherwise pursuant to G.S. § 52C-3-311, state, to the extent
known, the obligor’s and obligee’s names, addresses, and
social security numbers, the date(s) of birth of the child(ren)
for whom support is requested, and any additional
information required by the standard UIFSA petition and
general testimony forms (OMB 0970-0085-U and 09700085-G). [G.S. § 52C-3-310]

e)

Copies of UIFSA forms are available on the federal Office
of
Child
Support
Enforcement
web
site
at
http://www.acf.hhs.gov/programs/cse/forms/.

When a clerk receives a UIFSA petition asking a North Carolina
court (the responding tribunal) to establish a child support order, the
clerk generally must file the petition, index and docket the case as a
civil action, notify the petitioner that the petition has been filed, and
issue a summons to be served, along with the petition, on the obligor,
but may not collect a filing fee from the obligee. [G.S. §§ 52C-3-305
and 52C-3-312(a)]
a)

The clerk may receive an “incoming” UIFSA petition
directly from an obligee who lives in another state, from a
nonresident obligee’s attorney, from a child support
enforcement agency in another state, from an initiating
tribunal in another state, from North Carolina’s state
information or interstate case registry unit, or from another
child support enforcement agency in North Carolina.

b)

If the clerk receives a UIFSA petition and determines that
the petition was transmitted to the wrong court, the clerk
must forward the petition to the appropriate court or tribunal
in North Carolina or another state and notify the petitioner
where and when the petition was sent rather than filing the
petition. [G.S. § 52C-3-306]

c)

If the obligee is not represented by an attorney and has not
requested services from a child support enforcement agency
in North Carolina or the initiating state, the clerk should
notify the district attorney’s office and request the district
attorney to represent the obligee in the UIFSA proceeding.
[G.S. § 52C-3-308]

Determining the amount of child support payments. The district court judge
sets the amount of child support using the following forms: NORTH
CAROLINA CHILD SUPPORT GUIDELINES (AOC-A-162), WORK
SHEET A CHILD SUPPORT OBLIGATION PRIMARY CUSTODY
(AOC-CV-627); WORK SHEET B CHILD SUPPORT OBLIGATION
JOINT OR SHARED CUSTODY (AOC-CV-628), and WORK SHEET C
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CHILD SUPPORT OBLIGATION SPLIT CUSTODY (AOC-CV-629).
H.

Payment, distribution, and disbursement of child support.
1.

Court orders requiring the periodic payment of child support must
require that child support be paid on a monthly basis on the first day
of each month. [G.S. § 50-13.4(c)]

2.

In non-IV-D cases, payments for the support of a minor child shall
be ordered to be paid to the person having custody of the child or any
other proper person, agency, organization or institution, or to the
State Child Support Collection and Disbursement Unit, for the
benefit of the child. In IV-D cases, payments for the support of a
minor child shall be ordered to be paid to the State Child Support
Collection and Disbursement Unit for the benefit of the child. [G.S. §
50-13.4(d)]

3.

The clerk is authorized to accept child support payments in the
following types of cases. These cases are also set out in CHILD
SUPPORT PAYMENT TRANSMITTAL (AOC-CV-641).

4.

5.
60.16

a)

When a court has found the obligor to be in civil contempt
for failing to make court-ordered child support payments and
requires the obligor to pay a specific amount towards the
obligor’s child support obligation to purge contempt to avoid
incarceration or to be released from jail. See section V.E.5 at
page 60.26 for more on contempt.

b)

When the clerk receives money from the enforcement of a
child support lien under G.S. § 44-86(f) or the court orders
that monies paid to the clerk to discharge a child support lien
under G.S. § 44-87(a)(2) be disbursed to the obligee. See
section V.D at page 60.21 for more on enforcing liens for
past-due child support.

c)

When the court orders that a compliance or performance
bond posted by or on behalf of the obligor under G.S. § 5013.4(f)(1) be forfeited for payment of past-due child support.

d)

When the clerk receives money for child support through a
writ of execution, supplemental proceeding, or similar
process.

When the clerk is authorized to receive a child support payment, the
clerk must transmit the payment to the state’s centralized Child
Support Collection Unit unless a court order or statute provides
otherwise.
a)

The clerk must use CHILD SUPPORT PAYMENT
TRANSMITTAL (AOC-CV-641).

b)

When accepting a child support payment from an obligor in
the circumstances described in 3. above, the clerk should
accept only money orders, certified checks or cash.

Payments made through the state’s centralized Child Support
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Collection Unit are distributed and disbursed by the state IV-D
Automated Collection and Tracking System (ACTS). [G.S. § 5013.9(b)] When ACTS distributes and disburses a child support
payment received from or on behalf of an obligor who owes child
support to two or more families, ACTS prorates the payment
between the families even if the payment is purportedly made for the
benefit of only one of the families.
I.

Modification of child support orders.
1.

An order (including a voluntary support agreement, consent order, or
confession of judgment) that requires a parent or other person to pay
child support and has been entered by a North Carolina court may be
modified by the court upon motion by the obligor, the obligee, or any
party or other “interested” person and a finding of a substantial
change of circumstances. [G.S. § 50-13.7]
a)

An obligor, obligee, party, or other person seeking
modification of a North Carolina child support order may
use MOTION AND NOTICE OF HEARING FOR
MODIFICATION OF CHILD SUPPORT ORDER (AOCCV-600).

b)

If the moving party is not a resident of North Carolina, he or
she may file the motion for modification pursuant to G.S. §
52C-2-206(b).

c)

2.

(1)

If a nonresident files a motion under G.S. § 52C-2206(b) seeking modification of a North Carolina
child support order, the motion should be
accompanied by a UIFSA transmittal form (OMB
0970-0085-T1).

(2)

If an obligee files a motion under G.S. § 52C-2206(b) seeking modification of a North Carolina
child support order and is not represented by an
attorney or receiving services from a child support
enforcement agency in North Carolina or the
initiating state, the clerk should notify the district
attorney’s office and request the district attorney to
represent the obligee in the UIFSA proceeding. [G.S.
§ 52C-3-308]

The person filing the motion must serve a copy of the motion
and notice of hearing on all other parties pursuant to Rule 5
of the Rules of Civil Procedure.

A North Carolina court may modify a child support order that was
entered by a court of another state if the North Carolina court has
subject matter jurisdiction under G.S. §§ 52C-6-611 or 52C-6-613.
a)

If the order has not already been registered for enforcement
in North Carolina, the party seeking modification of the
order must register it for modification in North Carolina by
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filing two copies of the order, including one certified copy,
with the clerk in the county in which the nonregistering party
resides along with a petition or motion stating the basis on
which modification is sought and the appropriate UIFSA
transmittal forms (OMB 0970-0085-T1 and OMB 09700085-R). [G.S. § 52C-6-609]

J.
60.18

b)

If the order has not already been registered for enforcement
in North Carolina, the clerk must docket and index the
motion, petition, and order as a new civil action, but should
not issue a summons or collect a filing fee. [G.S. § 52C-3312(a)]

c)

After the order is registered, the clerk must serve the motion
or petition and order, along with a notice of registration
(AOC-CV-505) on the nonregistering party. [G.S. § 52C-6605]

d)

The nonregistering party may request a hearing to contest the
validity of the registered order within 20 days of service of
the notice of registration. [G.S. § 52C-6-606(a)]

e)

If the obligee is not represented by counsel or receiving
services from a child support enforcement agency, the clerk
should request the district attorney to represent the obligee in
connection with the proceeding to modify the registered
order. [G.S. § 52C-3-308]

3.

When a court modifies a child support order, it generally may not
retroactively modify child support payments that have accrued. [G.S.
§ 50-13.10(a) (each past due child support payment is vested when it
accrues and may not thereafter be vacated, reduced, or otherwise
modified in any way for any reason, in this state or any other state,
except that a child support obligation may be modified as otherwise
provided by law, and a vested past due payment is to that extent
subject to divestment as provided in G.S. § 50-13.10(a))]

4.

The parties to a pending child support action may agree to modify
the terms of an existing North Carolina child support order by
executing a consent order and having the order approved by a district
court judge. To do so, they may use CONSENT AGREEMENT
AND ORDER TO MODIFY CHILD SUPPORT ORDER (AOCCV-615).

5.

A North Carolina court may serve as the “initiating” tribunal when a
North Carolina resident is seeking modification of a child support
order entered by a court or tribunal of another state.
a)

The clerk’s responsibilities are similar to those described in
section IV.F.2 at page 60.14.

b)

The motion or petition should be accompanied by the
appropriate UIFSA transmittal form (OMB-0970-0085-T1).

Duration of court-ordered child support obligations.
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1.

K.

Payments ordered for the support of a child terminate when the child
reaches the age of 18 except:
a)

If the child is emancipated, payments terminate at that time.

b)

If the child is still in primary or secondary school when the
child reaches age 18, support payments continue until the
child graduates, otherwise ceases to attend school on a
regular basis, fails to make satisfactory academic progress
toward graduation, or reaches age 20, whichever comes first,
unless the court in its discretion orders that payments cease
at age 18 or prior to high school graduation.

c)

If the child is enrolled in a cooperative innovative high
school program authorized under Part 9, Article 16, G.S.
Chapter 115C, payments terminate when the child completes
his or her fourth year of enrollment or when the child
reaches age 18, whichever occurs later. [G.S. § 50-13.4(c);
NOTE: 2012 N.C. Sess. Laws 20, § 2, effective October 1,
2012, and applicable to actions filed on or after that date,
added the provision about early college.

2.

If child support arrearages exist at the time an obligor’s current child
support obligation terminates, the obligor must continue making
child support payments in the same amount as required by the
existing court order until the child support arrearage is paid. [G.S. §
50-13.4(c)]

3.

Court-ordered child support payments accrue and are vested when
they become due and may not thereafter be vacated, reduced, or
otherwise modified in any way or for any reason except as allowed
under G.S. § 50-13.10. [See section I.3 above.]

4.

A child support payment, however, does not accrue after the death of
the child for whom the support is payable, after the death of the
obligor, during any period when the child is living with the obligor
pursuant to a valid court order or an express or implied written or
oral agreement transferring primary custody to the obligor, or during
any period when the obligor is incarcerated, is not on work release,
and has no resources with which to pay child support. [G.S. § 5013.10(d)]

5.

When an obligor fails to make a child support payment to the state’s
centralized Child Support Collection Unit, the obligor may receive
credit for the payment if he or she actually made the payment on
time to the person entitled to receive the payment and receipt of the
payment is evidenced by a cancelled check, money order, or
contemporaneously executed and dated written receipt. [G.S. § 5013.10(d)]

Motion or claim seeking relief from a child support order.

1.

G.S. § 50-13.13 sets out a procedure by which a father required by
order or agreement to pay child support may make a motion in the
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cause in the pending support action or may file an independent civil
action for relief from the requirement. See the statute for details
regarding these proceedings.
L.

V.

60.20

Transferring venue in IV-D cases.
1.

In IV-D cases, the clerk must transfer the case to another jurisdiction
in North Carolina if the existing child support order includes a
provision authorizing the clerk to do so, the obligor, the obligee, and
the child(ren) no longer live in the county in which the case is
pending, and the IV-D agency requests that the case be transferred to
a jurisdiction in which the obligor, obligee, or child resides. [G.S. §
50-13.4(e1)]

2.

If the case is transferred, the IV-D agency must give notice to the
obligor pursuant to Rule 5 of the Rules of Civil Procedure. [G.S. §
50-13.4(e1)]

Enforcing Child Support Orders
A.

Monitoring compliance with and enforcing child support orders. Since July
1, 2007, the clerk has no responsibility for monitoring compliance with child
support orders or for initiating proceedings to enforce child support orders
except as discussed below.

B.

Enforcing child support orders entered by courts in other states (UIFSA).
1.

A child support order entered by a court or tribunal of another state
may be registered for enforcement in North Carolina. [G.S. § 52C-6601]

2.

To register a child support order for enforcement, two copies of the
order, including one certified copy, must be filed with the clerk in
the county in which the obligor resides, along with a the appropriate
UIFSA transmittal form (OMB 0970-0085-T1), a sworn or certified
statement of the amount of any arrearage under the order,
information, to the extent known, regarding the obligee’s name and
address, the obligor’s name, address, and social security number, the
name and address of the obligor’s employer and information
regarding other sources of income, and a statement providing the
location and description of the obligor’s nonexempt property within
the state (OMB 0970-0085-R). [G.S. § 52C-6-602]
a)

The clerk must file the petition and order as a new civil
action, but should not issue a summons or collect a filing
fee. [G.S. § 52C-3-312(a)]

b)

After the order is registered, the clerk must serve the petition
and order, along with NOTICE OF REGISTRATION OF
FOREIGN SUPPORT ORDER (AOC-CV-505) on the
nonregistering party. [G.S. § 52C-6-605] Although UFISA
does not specify the manner of service, service should be
pursuant to Rule 4 of the Rules of Civil Procedure.

c)

The obligor may request a hearing to contest the validity of
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the registered order within 20 days of service of the notice of
registration. [G.S. § 52C-6-606(a)]

C.

3.

If the obligee is not represented by counsel or receiving services
from a child support enforcement agency, the clerk should request
the district attorney to represent the obligee in connection with the
proceeding to modify the registered order. [G.S. § 52C-3-308]

4.

The registered order may be enforced in the same manner as a child
support order entered by a North Carolina court. [G.S. § 52C-6-603]

Docketing and enforcing judgments for past-due child support.
1.

An order or judgment requiring a parent to make only periodic
payment of child support generally is not docketed as a judgment and
does not constitute a lien against the obligor’s real property. [G.S. §
50-13.4(f)(8)]
a)

b)

2.

(1)

The order or judgment expressly requires that it be
docketed as a judgment, specifies that amount of the
child support owed by the obligor, and specifies the
real property that is subject to the judgment lien;

(2)

The obligor owes past-due child support (arrears or
arrearages) and the order or judgment specifies that
the child support arrearages be docketed as a
judgment; or

(3)

The obligor owes past-due child support under the
order or judgment and the obligee perfects a lien
pursuant to G.S. § 44-86. [G.S. § 50-13.4(f)(8)]

If an obligor owes past-due child support arrearages under an
order, the arrearages may be “reduced” to judgment via a
motion in the cause or a separate action. When child support
arrearages are reduced to judgment, the judgment is
docketed, constitutes a lien on the obligor’s real property,
and may be enforced in the same manner as other money
judgments in civil actions. The judgment also may include
provisions for periodic payments. [G.S. § 50-13.4(f)(8)]

A judgment for child support arrearages may be enforced by
issuance of a writ of execution. [G.S. § 50-13.4(f)(10); see also G.S.
Chapter 1, Article 28, Execution; Article 29B, Execution Sales; and
Article 31, Supplemental Proceedings]
a)

D.

Exceptions. The clerk should docket as a judgment an order
or judgment requiring a parent to make periodic payments of
child support in the following instances:

An obligor may not exempt his or her property from
execution of a judgment for child support.

Filing and enforcing liens for past-due child support.
1.

An obligee in a IV-D or non-IV-D case may file and enforce a lien
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against the obligor’s property if the obligor owes at least $3,000 in
past-due child support or child support arrearages that are at least
three times the obligor’s monthly child support obligation, whichever
is less. [G.S. § 44-86]

2.

a)

The obligee must file with the clerk a verified statement and
notice of lien indicating the caption and file number of the
case in which child support was ordered, the date of the child
support order, the amount of the child support obligation
established by the order, and the amount of arrearages owed
under the order. [G.S. § 44-86(c)]

b)

In a non-IV-D case, the obligee may use VERIFIED
STATEMENT AND NOTICE OF LIEN FOR
DELINQUENT CHILD SUPPORT CASES (NON-IV-D
CASES) (AOC-CV-917M).

c)

If the child support order was entered in North Carolina, the
statement and notice of lien must be filed in the county in
which the child support order was entered. [G.S. § 44-86(d)]
The statement should be filed in the existing case file.

d)

A child support lien that arises under the law or judgment of
another state may be filed, perfected, docketed, and enforced
in North Carolina if the obligee complies with the procedural
requirements of G.S. § 44-86 and the requirements of G.S.
Chapter 1C relating to the enforcement of foreign judgments.
[G.S. § 44-86(g)]

e)

There is no fee for filing or docketing a child support lien
under G.S. § 44-86.

f)

The obligee must serve notice of the lien on the obligor
pursuant to Rule 4 of the North Carolina Rules of Civil
Procedure and file a return of service with the clerk. [G.S. §
44-86(d)]
(1)

The notice must specify the ways in which the lien
may be discharged.

(2)

In a non-IV-D case, the notice must state that the
obligor has 30 days from the date of service to
request a hearing before a district court judge to
contest the validity of the lien. [G.S. § 44-86(d)(2)]

The clerk is required to docket the lien as a judgment when the lien
is perfected.
a)

In a IV-D case, the lien is perfected as soon as it is filed.
[G.S. § 44-86(d)(1)]

b)

In a non-IV-D case, the lien is perfected
(1)
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30 days after the date of service if the obligor fails to
request a hearing to contest the lien and the obligee
requests the clerk to docket the lien as a judgment,
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or
(2)

3.

4.

5.

if the obligor requests a hearing to contest the lien,
upon entry of a court order confirming the lien. [G.S.
§ 44-86(d)(2)]

c)

The clerk must, upon the obligee’s request and payment of
the fee, issue a transcript of a perfected child support lien to
the clerk in another county and the clerk in the other county
must docket the lien as a judgment. [G.S. § 44-86(d)] Under
VCAP, docketing is automatic when the transcript is sent
electronically.

d)

When a perfected child support lien is docketed, it becomes
a lien on any real property that the obligor owns in the
county. [G.S. § 44-86(d)(2)]

The obligor in a IV-D or non-IV-D case may file a motion in the
cause contesting the lien. [G.S. § 44-86]
a)

There is, however, no AOC form for an obligor’s motion to
contest a child support lien.

b)

An obligor filing a motion contesting a child support lien
must serve the motion and a notice of hearing on the obligee.

A perfected child support lien under G.S. § 44-86 may be enforced in
the same manner as a money judgment in a civil action or a judgment
for child support arrearages entered pursuant to G.S. § 50-13.4(f)(8).
[G.S. § 44-86(f)]
a)

In a IV-D case, a perfected child support lien may not be
enforced until 30 days from the date it was docketed. [G.S. §
44-86(f)]

b)

Upon the obligee’s request and payment of the fee, the clerk
must issue a writ of execution to enforce a perfected child
support lien.

A perfected child support lien is discharged if
a)

b)

The obligee files with the clerk an acknowledgment that the
obligor has satisfied the full amount of the lien;
(1)

An obligee in a non-IV-D case who has received full
payment for the child support arrearages that were
the basis for the lien must, within 30 days of receipt
of payment, file with the clerk an acknowledgment
that the obligor has satisfied the lien and that the lien
is discharged. [G.S. § 44-87(b)]

(2)

If the obligee fails to timely file an acknowledgment
of payment, the obligor may file a motion seeking
discharge of the lien. [G.S. § 44-87(b)]

The obligor deposits with the clerk an amount equal to the
amount of the claim and files a motion contesting the lien; or
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c)

E.

The clerk makes an entry in the judgment docket book that
the action to enforce the lien has been dismissed and that
judgment has been rendered against the obligee with respect
to the lien. [G.S. § 44-87(a)]

Issuing notices and orders to show cause in civil contempt proceedings.
1.

An order for periodic payment of child support is enforceable by
proceedings for civil contempt, and its disobedience may be
punished by proceedings for criminal contempt. [G.S. § 5013.4(f)(9)]
a)

The purpose of a proceeding for civil contempt is to coerce
compliance with a court order. [Mauney v. Mauney, 268
N.C. 254, 150 S.E.2d 391 (1966).]

b)

The purpose of a proceeding for criminal contempt is to
punish a person’s past disobedience of a court order.
[Mauney]

2.

An obligor may be held in civil contempt for failing to make periodic
child support payments as required by a valid court order if the order
remains in effect, the purpose of the order may be served by the
obligor’s compliance, the obligor has the present ability to comply
with the order in whole or in part or to take reasonable steps that
would enable him or her to comply with the order in whole or in part,
and the obligor’s continued noncompliance with the order is willful.
[G.S. § 5A-21(a)]

3.

A proceeding for civil contempt based on an obligor’s failure to
comply with a child support order may be commenced by the
issuance of a notice or order to show cause or by a motion requesting
the court to hold the obligor in civil contempt. [G.S. §§ 5A-23(a) and
5A-23(a1)]
a)

b)

A motion requesting the court to hold an obligor in contempt
for failing to comply with a child support order may be filed
by an aggrieved party (i.e., the obligee or the child support
enforcement agency that is providing services to an obligee).
[G.S. § 5A-23(a1)]
(1)

The motion must include a sworn statement or
affidavit by the aggrieved party setting forth the
reasons why the obligor should be held in contempt.

(2)

The motion and a notice of hearing must be served
on the obligor at least 5 days before the contempt
hearing.

The clerk, an assistant clerk, or a deputy clerk may issue an
order or notice to show cause for failure to comply with a
child support order. An order or notice to show cause also
may be issued by a magistrate or judge. [G.S. § 5A-23(a)]
(1)
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the motion and sworn statement or affidavit by a
person with an interest in enforcing the order (i.e.,
the obligee, the child support enforcement agency
that is providing services to the obligee, or a judicial
official). [G.S. § 5A-23(a)]

c)

(2)

In order to issue an order or notice to show cause,
the clerk must find probable cause to believe that the
obligor is in civil contempt. This means that the
evidence presented to the clerk must be such that a
prudent person would have reasonable grounds to
believe that the obligor is willfully failing to comply
with a valid order requiring the periodic payment of
child support, despite his or her present ability to
comply with the order in whole or in part, or to take
reasonable steps that would enable him or her to
comply with the order in whole or in part. [See, e.g.,
Young v. Mastrom, Inc., 149 N.C.App. 483, 560
S.E.2d 596 (2002) (probable cause in G.S. § 5A23(a) refers to those facts and circumstances, within
a judicial official's knowledge and about which he
has reasonably trustworthy information, that are
sufficient to warrant a prudent person in believing
that the alleged contemnor is in civil contempt).]

(3)

Allegations that the obligor has failed to pay child
support as required by the order or that the obligor is
delinquent in paying court-ordered child support or
owes child support arrearages are insufficient,
standing alone, to support a finding of probable
cause that the obligor is in contempt. The same is
true with respect to unsupported or unexplained
allegations that the obligor’s noncompliance is
willful or that the obligor has the present ability to
comply with the order in whole or in part or to take
reasonable steps that would enable him or her to
comply with the order in whole or in part.

When issuing an order to show cause, the clerk may use
MOTION AND ORDER TO SHOW CAUSE FOR
FAILURE TO COMPLY WITH ORDER IN CHILD
SUPPORT ACTION (AOC-CV-601).
(1)

An order or notice to show cause and the motion and
sworn statement or affidavit supporting the order or
notice must be served on the alleged contemnor at
least five days before the date of the hearing for
contempt. [G.S. § 5A-23(a)]

(2)

G.S. § 5A-23(a) does not specify the manner in
which a show cause order or notice must be served.
As a matter of practice, most show cause orders in
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child support cases are served by the sheriff pursuant
to G.S. § 1A-1, Rule 4.
4.

Civil contempt hearings for failure to comply with child support
orders are heard by a district court judge. [G.S. § 5A-23(b)] The
clerk has no authority to find an obligor in contempt for failing to
comply with a child support order.

5.

If an obligor is found in civil contempt, the judge must enter an order
finding the facts constituting contempt and specifying the means by
which the obligor may “purge” his or her contempt. [G.S. §§ 5A22(a); 5A-23(e)]

6.

7.

a)

If the obligor is required to make child support payments
through the state’s centralized Child Support Collection Unit
and makes a child support payment to the clerk’s office to
purge his or her contempt for failing to make court-ordered
child support payments, the clerk must transmit the payment
to the state’s Child Support Collection and Disbursement
Unit using CHILD SUPPORT PAYMENT TRANSMITTAL
(AOC-CV-641). The court order setting out the purge
condition is sufficient documentation for the clerk to accept
the purge payment.

b)

The clerk also accepts purge payments received by the
magistrate’s office or sheriff’s department during nonbusiness hours. The clerk transmits the payments as set out
above.

A person found in civil contempt for failure to pay child support may
be imprisoned as long as the contempt continues, without further
hearing. [G.S. §§ 5A-21(b); 5A-22(a)]
a)

The contempt continues only as long as the obligor is able to
comply with the order or is able to take reasonable measures
that would enable the obligor to comply. [G.S. § 5A-21(a);
Mauney v. Mauney, 268 N.C. 254, 150 S.E.2d 391 (1966).]

b)

The sheriff or other person having custody of the obligor
must release the obligor without further order of the court if
the sheriff or custodian determines that the obligor has
purged himself or herself of contempt as specified in the
court’s order. [G.S. § 5A-22(a)]

c)

A contemnor may request a hearing to determine if he or she
is eligible for release. [G.S. § 5A-22(b)]

A district court judge may hold an obligor in criminal, rather than
civil, contempt if the judge finds beyond a reasonable doubt that the
obligor has willfully disobeyed a court order requiring the periodic
payment of child support. [G.S. §§ 5A-11, 5A-15, and 50-13.4(f)(9)]
a)
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An obligor who is found in criminal contempt is subject to
censure, imprisonment for a definite and fixed term not to
exceed 30 days, a fine not to exceed $500, or any
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combination of the three. [G.S. § 5A-12(a)(3)]

F.

However, a sentence of imprisonment up to 120 days may be
imposed for criminal contempt resulting from the failure to
pay child support, provided the sentence is suspended upon
conditions reasonably related to the contemnor’s payment of
child support. [G.S. § 5A-12(a)(3), amended by 2009 N.C.
Sess. Laws 335, § 1, effective December 1, 2009, and
applicable to offenses committed on or after that date.]

c)

An obligor who is found in criminal contempt for willfully
failing to pay court-ordered child support may not be
sentenced to jail under an order that allows him or her to be
released from jail upon purging the contempt (usually by
paying all or part of the child support arrearages he or she
owes) as in the case of civil contempt. Purge conditions are
imposed in civil, not criminal, contempt proceedings.

Issuing show cause orders under G.S. § 50-13.9(d).
1.

2.

G.

b)

Upon the affidavit of an obligee indicating that an obligor has failed
to pay court-ordered child support, the clerk may order the obligor to
appear and show cause before a district court judge why he or she
should not be held in contempt, why the court should not order that
child support be paid via income withholding, or why the obligor’s
licensing privileges should not be revoked. [G.S. § 50-13.9(d)]
a)

The clerk should use ORDER TO APPEAR AND SHOW
CAUSE FOR FAILURE TO COMPLY WITH SUPPORT
ORDER AND ORDER TO PRODUCE RECORDS AND
LICENSES (AOC-CV-602).

b)

A show cause order issued by the clerk under G.S. § 5013.9(d) must be served on the obligor pursuant to Rule 4 of
the Rules of Civil Procedure. [G.S. § 50-13.9(d)]

When the district court hears the case, the clerk may testify with
respect to the obligor’s failure to pay child support as reflected in the
AOC’s Support Enforcement System or as to other matters within
the clerk’s personal knowledge, but may not act as the obligee’s
advocate or legal representative.

Income withholding.
1.

Income withholding is a mechanism that requires a payor of
disposable income, most often an employer, to deduct child support
payments from an obligor’s income and send it to the state’s
centralized Child Support Collection Unit for distribution and
disbursement to the obligee in a IV-D or non-IV-D case.

2.

Income withholding may be ordered immediately upon entry of a
new child support order or after entry of a child support order, either
as an enforcement remedy when the obligor has failed to pay child
support as required by the order or upon the request of one or both of
the parties.
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3.

In IV-D cases, income withholding is implemented administratively
by the IV-D agency. [G.S. §§ 110-136.3 and 110-136.4]
a)

b)

4.

When a IV-D agency implements income withholding based
upon the obligor’s request or the obligor’s failure to pay
child support as required by a court order, it must serve an
advance notice of income withholding on the obligor. [G.S.
§ 110-136.4(a)(1)]
(1)

The obligor may file a motion contesting income
withholding on the basis of a mistake of fact. [G.S. §
110-136.4(a)(3)]

(2)

To do so, the obligor may use REQUEST FOR
HEARING TO CONTEST WITHHOLDING TO
ENFORCE CHILD SUPPORT (AOC-CV-619).

(3)

The motion must be filed with the clerk in the
county in which the child support order was entered
within 10 days of the date of service of the advance
notice of income withholding from the IV-D agency.
[G.S. § 110-136.4(a)(3)]

(4)

The obligor must serve a copy of the motion and
notice of hearing on the IV-D agency.

If the court orders immediate income withholding in a IV-D
case or the obligor fails to contest an advance notice of
income withholding based on failure to pay child support
under a court order, the IV-D agency implements income
withholding by serving a notice of income withholding on
the payor and obligor and filing a copy of the notice with the
clerk. [G.S. § 110-136.4(a)(4)]

In non-IV-D cases, income withholding is implemented by the clerk
pursuant to a court order. [G.S. §§ 110-136.3 and 110-136.5]
a)

b)

In a non-IV-D case in which the court enters an initial child
support order on or after January 1, 1994, the court must
order that child support be paid by means of immediate
income withholding unless
(1)

there is good cause not to require immediate income
withholding; or

(2)

the parties agree in writing to an alternative
arrangement. [G.S. § 110-136.5(c1)]

If the court has not ordered income withholding in a non-IVD case, an obligor may file a motion with the clerk
requesting that the court order payment of child support via
income withholding. [G.S. § 110-136.5(b)]
(1)
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The obligor may use REQUEST BY SUPPORTING
PARTY FOR WAGE WITHHOLDING (AOC-CV617).
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c)

d)

(2)

The obligor’s motion must state whether the obligor
is delinquent and the amount of past-due support.
[G.S. § 110-136.5(b)(1)b]

(3)

If the obligor is delinquent, the clerk must schedule a
hearing unless the obligor waives the right to a
hearing and consents to entry of an order for
withholding in an amount determined by the judge
to be appropriate. The judge may require a hearing
in any case. [G.S. § 110-136.5(b)(2)]

(4)

If a hearing is required, the clerk must serve the
obligor and the obligee with NOTICE OF THE
HEARING IN CHILD SUPPORT ACTION (AOCCV-613). [G.S. § 110-136.5(b)(2)]

(5)

If the obligor is not delinquent, as indicated by the
obligor’s statement which the clerk verifies, the
court may enter an order for withholding without
further notice or hearing. The judge may require a
hearing in any case. [G.S. § 110-136.5(b)(2)]

If the court has not ordered income withholding in a non-IVD case, an obligee may file a verified motion with the clerk
alleging that the obligor is delinquent or has been erratic in
making child support payments and requesting that the court
order payment of child support via income withholding.
[G.S. § 110-136.5(a)]
(1)

To request income withholding, the obligee may use
MOTION TO WITHHOLD WAGES TO
ENFORCE CHILD SUPPORT (AOC-CV-616) or
MOTION TO WITHHOLD FROM INCOME
OTHER THAN WAGES TO ENFORCE CHILD
SUPPORT ORDER (AOC-CV-906M).

(2)

The motion must state, to the extent known, the
amount of past-due support owed by the obligor, the
name(s) of the child(ren) for whom support is owed,
the amount of the obligor’s disposable income, the
payor’s name, location, and mailing address, and the
amount of support to be withheld from the obligor’s
disposable income. [G.S. § 110-136.5(a)]

(3)

The obligee must serve a copy of the motion and
notice of hearing on the obligor.

When the court enters an order for income withholding in a
non-IV-D case, it may use ORDER TO WITHHOLD
WAGES TO ENFORCE CHILD SUPPORT (AOC-CV-618)
or ORDER TO WITHHOLD FROM INCOME OTHER
THAN WAGES TO ENFORCE CHILD SUPPORT (AOCCV-907M).
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e)

When the court enters an order for income withholding in a
non-IV-D case, the obligee, or the clerk if ordered to do so
by the court, must send an income withholding notice to the
obligor and the payor pursuant to Rule 5 of the Rules of
Civil Procedure. [G.S. §§ 110-136.5(d); 110-136.6(c)]
(1)

(a)

The required notice is available on-line via the
AOC web site (www.nccourts.org) or the
federal
OCSE
web
site
(www.acf.hhs.gov/programs/cse/forms/
OMB-0970-0154.pdf).

(b)

Instructions for completing the required
notice of income withholding also are
available on-line via the AOC or federal
OCSE web sites.

(c)

The Master Participant Index (MPI) required
to be included in the notice is assigned to the
obligor and obligee by ACTS.

(2)

A copy of the notice must be filed with the clerk.
[G.S. § 110-136.5(d)]

(3)

The notice must be dated and signed by the clerk.

(4)

A payor must send withheld child support payments
to the state’s centralized Child Support Collection
Unit within 7 business days of the date the obligor is
paid. [G.S. § 110-136.8(b)(1)]

(5)
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Federal law requires the use of a standardized
federally-approved income withholding notice
(OMB 0970-0154) in all IV-D and non-IV-D child
support cases.

(a)

When an employer or payor pays withheld
child support to the state’s centralized Child
Support Collection Unit by check, the
payment and payment information should be
mailed to P.O. Box 900012, Raleigh, NC
27675.

(b)

When an employer or payor wants to pay
withheld child support by electronic funds
transfer (EFT), the employer or payor
should call the state’s centralized Child
Support Collection Unit at 877-280-3675 for
information on implementing income
withholding via EFT, including the bank
name, routing code, and account number.

In a non-IV-D case, a payor or employer must
promptly notify the clerk in writing if there is more
than one child support withholding for the obligor; if
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there are one or more orders of alimony or
postseparation support withholding for the obligor;
when the obligor terminates employment or
otherwise ceases to be entitled to disposable income;
of the obligor’s last known address and the name
and address of the obligor’s new employer, if
known; and of any reason the employer/payor is
unable to comply with the withholding. [G.S. § 110136.8(b)]

5.

f)

In non-IV-D cases, the clerk must serve an income
withholding notice (OMB 0970-0154) on the obligor’s new
employer if an existing child support order requires payment
of child support via income withholding and the clerk has
been notified that the obligor has changed employment.
[G.S. § 110-136.8(c)]

g)

If a payor or employer refuses to comply with an income
withholding notice, the obligee may file a motion in the
cause seeking to join the payor or employer in the pending
child support proceeding and asking the court to order the
payor or employer to comply with the notice. [G.S. § 110136.8(e)]
(1)

The obligee may use MOTION TO JOIN
EMPLOYER AS PARTY TO ENFORCE WAGE
WITHHOLDING AND NOTICE OF HEARING
(AOC-CV-624) or MOTION TO JOIN PAYOR AS
PARTY TO ENFORCE WITHHOLDING FROM
INCOME OTHER THAN WAGES AND NOTICE
OF HEARING (AOC-CV-910M).

(2)

The motion and notice of hearing should be served
on the payor or employer.

Modifying income withholding in non-IV-D cases.
a)

A party may file a motion seeking modification of
withholding based on changed circumstances. [G.S. § 110136.5(e)]
(1)

The
party
may
use
MOTION
FOR
MODIFICATION OR TERMINATION OF
ORDER FOR WAGE WITHHOLDING (AOC-CV621).

(2)

The motion and notice of hearing must be served on
the other parties.

b)

The clerk also may initiate a hearing to modify withholding
when it appears that modification is required or is
appropriate. [G.S. § 110-136.5(e)]

c)

If the court enters an order modifying withholding, the clerk
must send an amended income withholding notice (OMB
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0970-0154) to the appropriate payor or employer pursuant to
Rule 5 of the Rules of Civil Procedure and mail a copy of the
notice to the obligor. [G.S. § 110-136.5(d)]
d)

6.

H.

Terminating income withholding in non-IV-D cases. If the court
orders termination of income withholding, the clerk must check the
box for “termination” on the income withholding notice (OMB 09700154) and serve the notice on the obligor and the obligor’s employer
or payor.

“Direct” interstate income withholding (UIFSA).
1.

2.

UIFSA allows an obligee to send a child support income withholding
order or notice issued by a court or tribunal in another state to an
employer in North Carolina without first registering the child support
or income withholding order for enforcement in North Carolina.
[G.S. § 52C-5-501]
a)

When an obligor’s employer receives an out-of-state child
support income withholding order, the employer must
provide a copy of the order to the obligor. [G.S. § 52C-5502(a)]

b)

Unless otherwise ordered by a North Carolina court and
except as noted below, the obligor’s employer must comply
with the other state’s income withholding order. [G.S. §
52C-5-502(c)]

c)

If the obligor’s principal place of employment is North
Carolina, the employer must comply with North Carolina
law regarding the fee that may be charged and retained for
implementing income withholding, the maximum percentage
of the obligor’s disposable income that may be withheld, the
period within which the employer must implement income
withholding and transmit child support payments, and
obligors who are subject to more than one income
withholding order. [G.S. §§ 52C-5-502(d) and 52C-5-503]

The obligor may contest implementation of income withholding
under the out-of-state order by requesting a hearing before a North
Carolina court. [G.S. § 52C-5-506]
a)
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If an existing court order requires payment of child support
via income withholding and the court modifies the order to
increase or decrease the amount of current or past-due child
support payable under the order, the clerk must send an
amended income withholding notice (OMB 0970-0154) to
the appropriate payor or employer pursuant to Rule 5 of the
Rules of Civil Procedure and mail a copy of the notice to the
obligor. [G.S. § 110-136.5(d)]

If an obligor requests a hearing to contest income
withholding under an out-of-state income withholding order
and neither the income withholding order nor the underlying
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child support order of the other state has been registered for
enforcement in North Carolina, the clerk should file the
other state’s income withholding order and the obligor’s
request as a new civil action, but should not issue a
summons or charge a filing fee. [G.S. § 52C-3-312(a)] There
is no AOC form for the request for a hearing.
b)
I.

The obligor must serve notice of the hearing on the obligee.

License revocation.
1.

License revocation under G.S. § 50-13.12. A district court judge may
revoke an obligor’s hunting, fishing, trapping, occupational,
professional, business, or drivers license if the obligor has willfully
failed to pay court-ordered child support and owes child support
arrearages that equal or exceed the amount of current child support
for one month. A judge also may revoke a person’s licensing
privileges if the person willfully fails to comply with a subpoena
issued in a pending child support action. [G.S. § 50-13.12]
a)

Clerk’s responsibilities with respect to license revocation
under G.S. § 50-13.12.
(1)

If the court revokes some or all of an obligor’s
licensing privileges for failure to pay child support
under G.S. § 50-13.12 and does not stay the
revocation, the clerk must complete the
“certification” and “notice of license revocation”
sections on ORDER REVOKING OBLIGOR’S
LICENSING PRIVILEGES AND NOTICE TO
AGENCY (AOC-CV-650) and send one copy of the
order, certification, and notice to each specified
licensing agency. [G.S. § 50-13.12(b)]

(2)

If an obligor’s drivers license is revoked under G.S.
§ 50-13.12 and the revocation is not stayed, the clerk
must accept the obligor’s drivers license, give the
obligor a copy of a dated receipt for the license
(Acknowledgment and/or Receipt for Surrender of
North Carolina License (DL-53)) and notify the
Division of Motor Vehicles electronically and, with
DMV approval, destroy the obligor’s license or
forward it to DMV along with a copy of the order
and the original, dated DL 53 form. [G.S. § 2024(a)] If the license is an out-of-state license, the
revocation is of the person’s privilege to drive in
North Carolina. [G.S. § 20-4.01(17)] In that
situation, the clerk should not take the obligor’s
drivers license, but should send DMV a copy of the
order, including the obligor’s license number and
issuing state. DMV may notify the other state.

(3)

An obligor whose licensing privileges have been
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revoked under G.S. § 50-13.12 may file a request
with the clerk for certification that the obligor has
paid the full amount of all current and past-due child
support he or she owes and is no longer delinquent.
[G.S. § 50-13.12(c)]

(4)

2.

The obligor may use REQUEST FOR
CERTIFICATION OF REINSTATEMENT
AND CERTIFICATE AUTHORIZING
REINSTATEMENT
OF
LICENSING
PRIVILEGES (AOC-CV-653).

(b)

If the clerk determines that the obligor is no
longer delinquent in paying child support,
the clerk must complete the certificate
authorizing reinstatement of licensing
privileges portion of AOC-CV-653, file the
original certificate, provide a certified copy
of the certificate to the obligor, and, if
requested by the obligor, send a copy of the
certificate to each specified licensing agency
or board. [G.S. § 50-13.12(c)]

An obligor whose licensing privileges have been
revoked under G.S. § 50-13.12 may petition the
district court for reinstatement of his or her licensing
privileges if he or she is unable to pay the
delinquency in full but agrees to pay the delinquency
over time and current support as it comes due. [G.S.
§ 50-13.12(d)]
(a)

The obligor may use PETITION FOR
REINSTATEMENT
OF
LICENSING
PRIVILEGES (AOC-CV-651).

(b)

If the court enters an order reinstating the
obligor’s licensing privileges, the clerk must
file the order, provide a certified copy of the
order to the obligor, and, if requested by the
obligor, send a copy of the certificate to
each specified licensing agency or board.
[G.S. § 50-13.12(d)]

(c)

When the court reinstates an obligor’s
licensing privileges under G.S. § 5013.12(d), the judge may use ORDER
AUTHORIZING REINSTATEMENT OF
LICENSING PRIVILEGES (AOC-CV652).

License revocation under G.S. 110-142.2 (IV-D cases).
a)
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(a)

In a child support enforcement proceeding pursuant to G.S. §
50-13.9(d) involving a IV-D case, a district court judge may
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revoke an obligor’s hunting, fishing, trapping, or drivers
license or the obligor’s motor vehicle registration if the court
finds that the obligor has willfully failed to pay child support
and is at least 90 days in arrears. [G.S. § 110-142.2(a)]

3.

J.

b)

In IV-D cases, the clerk’s sole responsibility with respect to
license revocations under G.S. §§ 50-13.9(d) and 110-142.2
is to issue a show cause order based on an affidavit by the
obligee or a IV-D employee stating that the obligor has
failed to pay child support.

c)

If the court revokes the obligor’s licensing privileges and
does not stay the revocation, the IV-D agency, not the
clerk, is responsible for implementing the revocation and
for reinstating the obligor’s licensing privileges when the
obligor is no longer delinquent. [G.S. §§ 110-142.2(b) and
110-142.2(d)]

Administrative license revocation under G.S. § 110-142.1 (IV-D
cases).
a)

The Department of Health and Human Services may
administratively revoke the professional, occupational, or
business licensing privileges of an obligor who fails to pay
court-ordered child support. [G.S. § 110-142.1]

b)

An obligor may, by motion, request judicial review of the
department’s action or a judicial determination regarding his
or her compliance with a child support order. [G.S. § 110142.1(j)] There is no AOC form for the motion.

c)

The obligor must file the motion with the clerk in the county
in which the child support order was entered and serve a
copy of the motion and notice of hearing on the child support
agency. [G.S. § 110-142.1(j)]

d)

If the court orders that the obligor’s licensing privileges be
reinstated, the IV-D agency, not the clerk, is responsible
for reinstating the obligor’s licensing privileges. [G.S. §
110-142.1(k)]

Levy of bank accounts under G.S. § 110-139.2(b1) (IV-D cases).
1.

In a IV-D case, the Department of Health and Human Services may
place a lien on the bank account of an obligor who owes at least
$1,000 in past-due child support or an amount equal to the child
support owed for a period of six months, whichever is less. [G.S. §
110-139.2(b1)] Notice of the lien is not filed with the court and prior
judicial approval is not required.

2.

An obligor or nonliable account holder (the joint account owner)
may contest a lien by requesting a hearing before the district court in
which the child support order was entered or registered. [G.S. § 110139.2(b1)]
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K.

The obligor or nonliable account holder may use REQUEST
FOR HEARING TO CONTEST LEVY ON FINANCIAL
INSTITUTION ACCOUNT(S) FOR NON-PAYMENT OF
COURT-ORDERED CHILD SUPPORT (AOC-CV-643).

b)

The request must be filed within 10 days of the date the
obligor or nonliable account holder was served with notice
of the lien. [G.S. § 110-139.2(b1)]

c)

The obligor or nonliable account holder must serve a copy of
the request and notice of hearing on the IV-D agency
pursuant to Rule 5 of the Rules of Civil Procedure. [G.S. §
110-139.2(b1)]

Child support enforcement in criminal proceedings. This procedure is rarely
used.
1.

2.
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a)

Duty of judicial officials to assist in obtaining support.
a)

Any obligee who has failed to receive support for two
consecutive months may apply to the magistrate for issuance
of criminal process pursuant to G. S. § 14-322.

b)

The clerk must assist the applicant in making application to
the magistrate and must supply to the magistrate, district
attorney, and the court, any necessary child support records
in the clerk’s possession. [G.S. § 110-138.1]

When a defendant in any criminal proceeding has been convicted,
has been placed on probation, has been ordered to pay child support
as a condition of probation, and is in arrears in making child support
payments in a non-IV-D case, the clerk may, but is not required to,
notify the defendant of the delinquency. [G.S. § 15-1344.1(d)]
a)

The clerk may use NOTICE OF DELINQUENCY IN
CHILD SUPPORT (AOC-CV-507).

b)

If the clerk sends a notice of delinquency to the obligor, the
notice must set out the amount of support currently due and
demand immediate payment of that amount. [G.S. § 15A1344.1(d)]

c)

A notice of delinquency may be sent by first class mail to the
defendant at his or her last known address. [G.S. § 15A1344.1(d)]

d)

Failure to receive the delinquency notice is not a defense in
any probation violation hearing or other proceeding. [G.S. §
15A-1344.1(d)]

e)

The clerk must certify the amount due to the district attorney
and probation officer if the arrearage is not paid within 21
days after mailing of the notice of delinquency, or within 30
days after the defendant becomes delinquent if no notice was
sent. [G.S. § 15A-1344.1(d)]
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f)

3.

Upon receipt of certification from the clerk, the district
attorney or probation officer must initiate proceedings to
revoke the defendant’s probation or make a motion for
income withholding pursuant to G.S. § 110-136.5. [G.S. §
15A-1344.1(d)]

When a defendant in any criminal proceeding has been convicted,
has been placed on probation, has been ordered to pay child support
as a condition of probation, and is in arrears in making child support
payments in a IV-D case, the clerk must, upon request of the IV-D
agency, certify the amount of the arrearage to the district attorney or
probation officer, who must initiate proceedings to revoke the
defendant’s probation or pursue implementation of income
withholding. [G.S. § 15-1344.1(d)]
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