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To: 

UNC Press Board of Governors

From: 

Kate Douglas Torrey, Director

Date: 

March 13, 2009

Re:

Report for the March 18 meeting

Two items have preoccupied me since the last Board meeting: the financial picture for the Press in FY09 and FY10 and the Google settlement. I’ll outline the status of both and, as always, will be glad to take questions at the Board meeting (I’ll be joining you by telephone); alternatively, if there is interest in a longer discussion, we can certainly arrange a telephone conference on one or both topics for later in the month. 

As you know from my 19 February memo, our second reforecast of the FY09 budget yielded many reductions in expenses for the balance of the year; it also yielded an increased deficit, now projected to be $278k. I want to thank the Board for your speedy approval—without a dissenting vote—of the recommendation of the Finance Committee to make an offsetting draw from our Operating Reserve. (You could say that we’re using the balance of internal support (plus interest) that we didn’t withdraw from the endowment in FY07, as a result of publishing the ENCYCLOPEDIA OF NORTH CAROLINA.) I think at its next meeting the Finance Committee will want to tackle the question of what an appropriate minimum Operating Reserve balance should be. 

I wish I could report that sales are picking up; while January sales were quite strong, February was disappointing, both as compared to the reforecast and as compared to last year. At the 8-month mark, sales are almost 7% behind last year (in $$); we were 6% behind at midyear. While month-to-month fluctuations are to be expected, given the uneven release dates of new titles, the trend is certainly cause for concern. 

Our spring list, which will be released through June, is excellent but the economic environment in which we will be publishing these books is terrible—and, judging by the last two months, that overall economic picture is growing worse. I am quite worried about the 2010 and 2011 prospects for higher education in our state and in other states. 

For benchmarks, I can report on 56 U.S. university presses reporting to the AAUP on sales from July 1, 2008, through February 28, 2009, as compared with the same period last year:

All presses: -10.2% (in $$s,); -10.4% (units)

17 presses with sales between $3 and $6 million: -10.5% (in $$s); -10.8% (units)

UNC Press: -6.7% ($$s); -12.2% (units)

So, just as at midyear, while our net sales look pretty good in comparison, FY08 wasn’t a strong year for us, whereas it was for some of the other presses. 

Some tough budgetary decisions lie ahead, and as Robbie’s report outlines, at the end of March, when we have our third quarter results, we will begin putting the FY10 budget together to be presented to the Board in May. At the senior management level, we have already begun discussing some of the overarching budget principles for the coming year. 

The other 900-pound gorilla in the room—taking up all the remaining space—is the $125 million out-of-court settlement of the lawsuit brought in 2005 by the Authors Guild and the Association of American Publishers against Google, over the company’s digitizing some 7 million books in university libraries. Called the largest and most complex class-action settlement in U.S. history, the settlement presents publishers with three big decisions (and lots of implications for each), which I have outlined in general terms below. If you want to read the settlement documents (323 pp.), start with Attachment I (38 pp.), which is a useful summary. You can find the documents at www.publishers.org/main/Copyright/Google/documents. 

My grasp of the many details of the settlement is still developing—informed by reading everything relevant I can get my hands on, talking extensively with colleagues at other presses and with Vicky Wells, our contracts and subsidiary rights manager (who chairs the AAUP copyright committee and who sits on the AAP copyright committee), and by participating in many conference calls with the AAP plaintiffs’ attorneys and with AAUP’s attorney. 

To paint with the broadest brush, the decisions facing UNC Press are: first, to opt out or to stay in the Google settlement; second, if we stay in, to request removal of some or all UNC Press titles from Google Library; and, third, for any not-removed titles, to opt-in or opt-out of specific display uses on a title-by-title basis. 

The first decision publishers must make before May 5, 2009, is whether to stay in the settlement or to opt out. Although this settlement is by definition far from perfect, I am convinced that UNC Press should remain in the settlement class. There are at least three reasons to do so: (1)staying in provides the Press with a number of protections (for example, limiting what the libraries can do with the digitized files they received from Google in exchange for opening their stacks); (2)staying in allows the Press to make a claim to Google for a cash payment ($60) for every book scanned; and (3)staying in affords the chance to weigh the digital business opportunities that the settlement provides for and to choose whether to participate. It is important to note that if the Press were to opt out of the settlement, Google could continue to digitize and use our books under their “fair use” interpretation of the copyright law—the settlement does not include any admission by Google of copyright infringement; and in that case, the Press would retain the right to sue Google separately. (It took nearly $30 million in legal fees and more than two years to negotiate the settlement.) 

For all of these reasons, I ask the Board to endorse the decision to stay in the settlement.

Assuming that the Board agrees, then a whole series of complex decisions await the Press, affecting both in-print and out-of-print books. The first is for rightsholders to identify all titles scanned and then to make a claim for cash payment, provided that the publisher or author is “very confident” of holding the rights (public domain works are not subject to claim). Even these two steps, which sound pretty straightforward, contain enormous data- and labor-intensive complexities that will strain our (and every publisher’s) resources. All claims, whether made by authors or publishers, must be made by January 5, 2010, to qualify for a cash payment, and the settlement requires Google to pay $10 million for publicizing the notice, literally, worldwide. (You may have read the article in the New York Times recently on that effort, occurring in 70 languages and 144 countries from Greenland to Fiji to the Falkland Islands.) I am confident that among the administrative burdens on publishers will be answering many questions from our authors; Vicky and I have begun to develop a strategy on that. 

After identifying and claiming the scanned books, the next series of decisions pertain to what uses and access, if any, the rightsholder will authorize (through a newly created Rights Registry, whose members will be chosen by the Authors Guild and by AAP). A title can be removed altogether (with adverse implications for searching if removed) or access can be permitted in a variety of ways.  

In a nutshell, for in-print books—that is, books that are “commercially available through normal channels”—both publisher and author must agree to make a book available through Google Library for display and other uses. For out-of-print books, the default is the opposite: they will be available unless the publisher or author opts out (and in the case of differing views, the more restrictive will apply). There is a whole suite of possible access and uses; the switches for any particular book can be flipped on and off numerous times; there are two options for pricing purchase of individual e-books—the rightsholder can set the price or can allow Google to set and change the price, according to complex algorithms. There are many, many more details I won’t go into here. Suffice it to say that the settlement is exceedingly complex. It also foresees developing new markets (via an ASCAP-like Rights Registry) that include not only institutional subscriptions but providing public access, enabling individual purchase, and eventually POD editions, pdf downloads, etc. These details of access and use must be understood and evaluated not just in isolation but also in terms of Google’s parallel Partner Program (for which publishers provide digital files for specified uses). 

One very challenging aspect is the timeline. The date for opting-out or objecting to the settlement (you can do one or the other but not both) is May 5; the District Court will then hold a fairness hearing on June 11. Most observers seem to think it will take a couple of months for the court to decide whether to accept the settlement, given its complexities. No publisher will have the luxury of waiting to see what the Court decides before tackling the claims process and the review of uses and access. Google will begin making the various display uses available 30 days after the settlement is approved by the Court, which could be as early as July 2009. This puts great pressure on us to decide on our course of action and to get the rules for each title or group of titles set up as soon as possible. So there is a very heavy administrative burden on publishers, and a very short time in which to complete the work. That has tempted some publishers to consider simply opting out of the settlement altogether, but for the reasons above, I believe UNC Press should stay in. I will report to the Board periodically on how all this is going.

Two updates from my last report. We ran into a vendor delay on the large-print Civil War project, so instead of launching in the fall, we will launch it in spring 2010. And we have now seen the first proof samples of Enduring Editions—that’s our project to make out-of-print titles available as POD paperbacks—and expect the first 260 titles to be available through Amazon.com soon. And speaking of Amazon, we have 12 spring titles and 12 fall 09 titles slated for the Kindle, which will bring the total to 97 UNC Press books available in that format. We expect to be adding general-interest titles to the Kindle list at the rate of 8-12 a season going forward. 

MAJOR AWARDS:

· Leslie Brown: UPBUILDING BLACK DURHAM: GENDER, CLASS, AND BLACK COMMUNITY DEVELOPMENT IN THE JIM CROW SOUTH--2009 Frederick Jackson Turner Award, Organization of American Historians 
· Russell McClintock: LINCOLN AND THE DECISION FOR WAR: THE NORTHERN RESPONSE TO SECESSION--2008 Best Civil War Book, History Book Club

· John Turner: BILL BRIGHT AND CAMPUS CRUSADE FOR CHRIST: THE RENEWAL OF EVANGELICALISM IN POSTWAR AMERICA--2009 Christianity Today Book Award (History/Biography category)

SELECT REVIEWS:

· Babits & Howard/LONG OBSTINATE & BLOODY Library Journal February 2009

· Burnard/MASTERY,TYRANNY, & DESIRE History Today December 2008

· Coulter/GARDENING WITH HEIRLOOM SEEDS Washington Gardener January 21, 2009

· Cozzens/SHENANDOAH 1862 Civil War Times, January 2009

· Hadler/WORRIED SICK "People's Pharmacy" February 21, 2009

· Knott/SENSIBILITY & THE AMERICAN REVOLUTION Library Journal February 2009

· McClintock/LINCOLN AND THE DECISION FOR WAR Civil War Times, January 2009

· McElvaine/DOWN AND OUT NPR interview "All Things Considered" 2/27/09

· Nolan/LEE CONSIDERED Civil War Times February 2009

· Pierson/MUTINY America’s Civil War January 2009

· Reed/HOLY SMOKE Blue Ridge Country March/April 2009 and Carolina edition of Southern Living January 2009

· Rubin/SYNTHETIC SOCIALISM Bookforum Feb/March 2009

· Schoultz/THAT INFERNAL LITTLE CUBAN REPUBLIC Library Journal March 15, 2009 and Publishers Weekly Starred Review, January 12, 2009

· Schweid/CHE'S CHEVROLET Philadelphia Inquirer February 25, 2009

·  Ulanski/GULF STREAM "With Good Reason" VA Public Radio. January 10, 2009 and East Hampton Star January 22, 2009

· Winchell/GOOD GIRLS Lincoln-Journal Star February 14, 2009

· Yow/ARMCHAIR BIRDER Booklist December 16, 2008 
SUBSIDIARY RIGHTS and TRANSLATIONS:

· Bunt, iMUSLIMS (2009), ASEAN reprint rights licensed to The Islamic Trust, (Malaysia)

· Droit, THE CULT OF NOTHINGNESS (2003), South Asian rights licensed to Munshiram Manoharlal (New Delhi)

· Filene, THE JOY OF TEACHING (2005), South Asian rights licensed to Friends Publications (New Delhi)

· Hobson, ed., THE PAPERS OF JOHN MARSHALL (1974-2006), digital rights licensed to Rotunda, The University of Virginia Press, Charlottesville; hardcover reprint rights to selected text licensed to The Library of America, New York 

· Holder and Aldredge-Clanton, PARTING (2004), Dutch rights licensed to Kok ten Have (Kampen)

· Hsieh, THE OLD ARMY IN WAR AND PEACE (2009)--audio rights licensed to Blackstone Audio (Oregon)

· Kugle, SUFIS AND SAINTS' BODIES (2007), South Asian rights licensed to Munshiram Manoharlal (New Delhi)

· Lund, CHIASMUS IN THE NEW TESTAMENT (1942), print-on-demand reprint rights licensed to IEC BOOKS (Helsinki) 

· Zubok, A FAILED EMPIRE(2007), Russian rights licensed to ROSSPEN (Moscow)

